Domain Name Registration Procedures and Practices and in the U.S.A

Report by Peter B. Maggs – p-maggs@uiuc.edu

Domain Name Registration Procedures and Practices and Domain Name Dispute Resolution in the U.S.A.

-

Draft National Report

Part I:  Domain Name Registration Procedures and Practices in the U.S.A.

Champaign, Illinois, USA, February  2001

Peter B. Maggs

Pedersen Professor of Law

University of Illinois at Urbana-Champaign

p-maggs@uiuc.edu

IV.
Questionnaire

A. Domain Name Registration Procedures and Practices

Purpose : in order to obtain a clear and comprehensive overview of the domain name registration procedure, a correct definition of the different player’s qualifications, activities and authorities is indispensable.

The domain name registration procedure referred to in the present chapter is the domain name registration procedure currently applicable and in force in your country for your ccTLD.

There are six ccTLD's in the United States.

<http://www.iana.org/cctld/cctld-whois.htm>:

.as – American Samoa

.gu – Guam

.mp – Northern Mariana Islands

.pr – Puerto Rico

.um – US Minor Outlying Islands

.us – United States

.vi – Virgin Islands

There are three gTLD's administered by or under the control of the United States government:

.edu -- Education

.gov -- Government

.mil – Military

I know of no registration disputes that have involved any of the above ccTLD or gTLD domains.  This is because commercial websites in the United States normally use the TLD's .com, .net, or .org and almost never use any of the above ccTLD's or gTLD's.

In the answers to the domain name questions (Questions 1-50), I will answer the questions about the registration procedure with respect to all of the above TLD's (except  .com, .net., and .org, which are now administered by ICANN-approved registrars).   My answers to questions on Questions 51ff pertaining to dispute resolution will, of course, mainly concern .com.

Because the official website for the Puerto Rico Registration authority is dysfunctional ("HTTP 404 - File not found" <http://www.uprr.pr/domain/domain-reg-proc.txt>), I have used information from a private registrar claiming to be able to register .pr domain names <http://rs.supralink.net/whois/countries/pr/>.

Because the official website for US Minor outlying islands is inoperative, I have not been able to supply any detailed information for the .um domain name.  ("Cannot find server" <http://www.nic.um>).  However, I have left .um in my outline, in the hope that the website may reactivate before I do a final draft of my report.

1. Key Players in the Domain Name Registration Procedure

1.1.
Registration Authority

Question 1 :
Please list the activities and authorities of the Registration



Authority;

Example : registration of the second level domain in the respective ccTLD, consultancy regarding domain name registrations, etc.

.as – American Samoa

The Registration Authority conducts all aspects of registration, with the actual work done under contract by a private company, GDNS, Inc.

<http://www.iana.org/root-whois/as.htm>

.gu – Guam

The Registration Authority registers only the third level domains in the second level domains .com.gu, .edu.gu, .net.gu, .org.gu.  No second level domains may be registered.  The Registration Authority provides .gu domain name search and limited trademark search.  <http://gadao.gov.gu/>

.mp – Northern Mariana Islands

Saipan Datacom, Inc., a private company, in the initial period conducted registration of domain names for registered trademark owners.  It is preparing to conduct general domain name registration., but has not yet begun such registration.  <http://www.dot.mp/>.

.pr – Puerto Rico

The Registration Authority purports to conduct registration <http://www.uprr.pr/main.html>.  But since its website is dysfunctional, it is impossible to determine what services it actually performs.  At least one private company offers to provide registration services through the Registration Authority <http://rs.supralink.net/whois/countries/pr/>.  

.um -- US Minor Outlying Islands

The website of the Registration Authority <http://www.nic.um> is inactive.  It is not clear that the Registration Authority is actually offering any services at this time.

.us – United States

The Registration Authority delegates all aspects of registration to a contractor, who in turn delegates most registration to subdelegates.  The Registration authority keeps a general registry; subdelegates keep subregistries.  Major changes in this system are planned to take place in 2001. The changes are expected to involve separation of registry functions, to be performed by a single registry maintenance organization under contract, with registration functions, to be performed by competing private registrars.  The result would be similar to the model that has been adopted by ICANN for .com, .net, and .org. <http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm> <http://www.ntia.doc.gov/ntiahome/domainname/usrfc2/dotusrfc2.htm>

The Registration Authority is not responsible for registration in the subdomain .fed.us, which is conducted by the Registration Authority that conducts registration for .gov.

.vi – Virgin Islands

The Registration Authority contracts with a private company, which conducts registration and maintains the registry.

.edu – Education

The Registration Authority contracts with a private company which conducts registration and maintains the registry.  A new contract is expecting to be awarded to the same or different company in 2001.

 <http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm>

.gov -- Government

The Registration Authority maintains the .gov register.  It conducts registration for the gTLD .gov and the subdomain .fed.us.

.mil – Military

The exact distribution of functions between the Registration Authority and other units of the United States military is a military secret.  Of course even the existence of various units of the United States military is a military secret.

Question 2 : 
What is the legal status of the Registration Authority;

Example : a limited liability company, a non-for-profit organisation, a public body, etc.

.as – American Samoa

The Registration Authority is American Samoa Network Information Center, a private business, owned by Mr. Joseph Matua.  Technical services are provided under contract by GDNS, Inc.  (Actually, according to news reports, GDNS, Inc., runs the registry as a profit-making business paying a fee to Mr. Matua for use of the .as ccTLD.  The potential for profit is due in part to the fact that "as" is the abbreviation used after company names in Denmark.)  The government of American Samoa has taken steps, so far unsuccessful, to gain control of domain name registration.  Jeri Clausing, "Pacific Islands Seek Control of Internet Designations," New York Times, Feb. 14, 2000, section C, p. 1, col. 5; "Move by American Samoa to Obtain 'Dot-AS' Domain Name Rejected.

<http://pidp.ewc.hawaii.edu/PIReport/2000/March/03-03-02.htm>.  
.gu – Guam

The Registration Authority is an agency of the Government of Guam, the Guam Network Information Center.  The Authority conducts registration and maintains the register  <http://gadao.gov.gu/>.

.mp – Northern Mariana Islands

The Registration Authority is Saipan Datacom, Inc., a private company.   <http://www.dot.mp/>

.pr – Puerto Rico

The Registration Authority is the Gauss Research Laboratory at the University of Puerto Rico.  However, the website of this Registration Authority is dysfunctional.  <http://www.uprr.pr/main.html>.  At least one private company offers to provide registration services through the Registration Authority <http://rs.supralink.net/whois/countries/pr/>.  

.um -- US Minor Outlying Islands

The Registration Authority is the United States Minor Outlying Islands Registry, University of Southern California/Information Sciences Institute, in Marina del Rey, California.  However, the website of this organization < http://www.nic.um/> is inactive.

.us – United States

The Registration Authority is a United States government agency, the National Telecommunications and Information Administration. See <http://www.nic.us/>. Currently all registration functions are delegated to Network Solutions, Inc., which is owned by Verisign, Inc., a for-profit, publicly-traded, stock corporation. See <http://www.nic.us/>. However, the Department of Commerce plans to award a contract sometime during 2001 to a successor organization to maintain the registry, with the actual registration to be done by competing private registrars.  <http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm>; <http://www.ntia.doc.gov/ntiahome/domainname/usrfc2/dotusrfc2.htm>

The Registration Authority for the subdomain .fed.us is a different United States government agency, the General Services Administration, which uses the same procedures as it uses for the gTLD .gov, procedures that are discussed below.

.vi – Virgin Islands

The Registration Authority is the Virgin Islands Public Telecommunications System (a non-profit organization originally created to manage public radio and public television.)  <http://www.nic.vi>.  Registration is done under contract by Cobex Internet Services <http://www.cobex.net>, a private company, for the Registration Authority. <http://www.iana.org/root-whois/vi.htm>.

.edu -- Education

The Registration Authority is a United States government agency, the National Telecommunications and Information Administration of the United States Department of Commerce. Currently all registration functions are delegated to Network Solutions, Inc., a for-profit, publicly-traded, stock corporation, which is owned by Verisign, Inc.  However, the Department of Commerce plans to award a contract sometime during 2001 to a successor organization to maintain the registry and conduct registration.  <http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm>

.gov – Government

The Registration Authority for .gov (and .fed.us) is a government agency, the United States General Services Administration.  <http://www.nic.gov/>

.mil – Military

The Registration Authority, United States government agency, the Department of Defense Network Information Center, handles .mil registrations <http://www.nic.mil>.  Many of the details are 

Question 3 :
Please give an overview of the shareholder structure in the Registration Authority, the percentage of shares they own (if applicable) and these parties’ core activities;

Example : Ministry of Economic Affairs, telecommunication service provider, ISPs, non-for profit organisations, etc.

.as – American Samoa

The Registration Authority is a private business, American Samoa Network Information Center, owned by Mr. Joseph Matua, a resident of American Samoa.
.gu -- Guam

The Registration Authority is a government agency.

.mp – Northern Mariana Islands

The Registration Authority is a private stock company.

.pr – Puerto Rico

The registrar is the University of Puerto Rico, a public university.

.um -- US Minor Outlying Islands

The Registrar is University of Southern California/Information Sciences Institute, a private, not-for-profit University.

.us – United States

The Registration Authority is the National Telecommunications and Information Administration of the United States Department of Commerce, a United States government agency.  Currently registration operations are done under contract to Network Solutions, Inc., which is owned by Verisign, Inc.,  but the Department of Commerce plans to conduct a new acquisition process for a registration operations contractor during 2001. <http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm> Most registration functions are currently delegated, mainly to states, "to localities (cities or counties), companies within cities, K12 schools, community colleges, libraries, and state agencies." <http://www.nic.us/register/delegate.html"> <http://www.nic.us/domain-delegated.txt>

The second level domain .fed.us, however, is under a different Registration Authority, the General Services Administration, also a United States government agency.

.vi – Virgin Islands

The Registration Authority is the Virgin Islands Public Telecommunications System, a non-profit organization created to manage public radio and television in the United States Virgin Islands. <http://www.iana.org/root-whois/vi.htm>; <http://www.nic.vi>; < http://www.wtjx.org>.  Registration functions are performed by Cobex Internet Services <http://www.cobex.net>, a private company.

.edu -- Education

The Registration Authority is the National Telecommunications and Information Administration of the United States Department of Commerce, a United States government agency.  Currently registration operations are done under contract to Network Solutions, Inc., which is owned by Verisign, Inc.,  but the Department of Commerce plans to conduct a new acquisition process for a registration operations contractor during 2001.  <http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm>

.gov – Government

The Registration Authority is the General Services Administration, a United States government agency <http://www.nic.gov>.

.mil – Military

The Registration Authority is the Department of Defense Network Information Center, a United States government agency <http://www.nic.mil>.

Question 4 :
Please list the directors, the board of directors and their powers, what kind of decisions they may take on each structural level, etc.

Example : 1 representative of the Ministry of Economic Affairs, advisory role towards the shareholders / partners in the Registration Authority.

.as – American Samoa

Mr. Joseph Matua, who owns the Registration Authority makes all decisions himself.

.gu -- Guam

The Registration Authority is a government agency, part of the government hierarchy.

.mp – Northern Mariana Islands

The Registration Authority is a small, closely held company, whose internal operations are not open to the public.

.pr – Puerto Rico

The Registration Authority is the University of Puerto Rico, which has a typical American public university administrative structure as shown at <http://www.upr.clu.edu/upri/Default.htm>

.um -- US Minor Outlying Islands

The Registration Authority is University of Southern California/Information Sciences Institute, in Marina del Rey, California.  The University of Southern California has the typical administrative structure of a private, non-profit university in the United States <http://www.usc.edu>.

.us – United States

The Registration Authority, the National Telecommunications and Information Administration of the United States Department of Commerce, is headed by an Assistant Secretary of the Department of Commerce, who is subordinate to the Secretary of Commerce, who is subordinate to the President of the United States. <http://www.ntia.doc.gov/ntiahome/ntiafacts.htm>

The Registration Authority for the second level domain .fed.gov is the General Services Administration.  Registration is under the Commissioner of the Federal Technology Service who reports to the Administrator of the General Services Administration, who reports to the President of the United States. <http://www.gsa.gov/Portal/org.jsp?CID=18>

.vi – Virgin Islands

The Registration Authority is the Virgin Islands Public Telecommunications System, a non-profit corporation, which runs the Virgin Islands public television and radio station.  Its Board of Directors includes the President of the University of the Virgin Islands, the Commissioner of Education, the Chairman of the Joint Board of Education, the Director of the Office of Management and Budget, and a number of private citizens. <http://www.wtjx.org/boardofdirectors/boardofdirectors.htm>

.edu – Education

The Registration Authority, the National Telecommunications and Information Administration of the United States Department of Commerce, is headed by an Assistant Secretary of the Department of Commerce, who is subordinate to the Secretary of Commerce, who is subordinate to the President of the United States. <http://www.ntia.doc.gov/ntiahome/ntiafacts.htm>

.gov – Government

The Registration Authority is the General Services Administration.  Registration is  under the Commissioner of the Federal Technology Service who reports to the Administrator of the General Services Administration, who reports to the President of the United States. <http://www.gsa.gov/Portal/org.jsp?CID=18>

.mil – Military

The Registration Authority, the United States Department of Defense Network Information Center, is subordinate through the Department of Defense hierarchy to the Secretary of Defense, who is subordinate to the President of the United States, who under the Constitution is "Commander in Chief" of the armed forces.

1.2.
Agent

Question 5 :
Does an Applicant have to refer to an Agent in order to register a second level domain name in your ccTLD ?

Examples are : Network Solutions Inc, Register.com, etc.
In case your answer is affirmative, please proceed with the questions in this Section 2.3; in case your answer is negative, please go to Section 2.4.   

DO YOU MEAN SECTION 1.3 & SECTION 1.4 – OR IS MS WORD UP TO ITS OLD TRICK OF RENUMBERING SECTIONS?

.as – American Samoa

No.

.gu -- Guam

Registrations are only accepted for third level domain names.  There is a closed list of reserved second level domain names.

.mp – Northern Mariana Islands

No applications are currently being accepted for registration at any level.

.pr – Puerto Rico

The website of the Registration Authority invites direct registration.  However, this  website of this Registration Authority is dysfunctional, so it is not clear that registration can actually be made directly.   "HTTP 404 - File not found" <http://www.uprr.pr/domain/domain-reg-proc.txt>. At least one private company offers to provide registration services <http://rs.supralink.net/whois/countries/pr/>.  This company indicates that it will register second level domain names for anyone from anywhere in the world, first come, first served.

.um -- US Minor Outlying Islands

No registrations are being accepted.

.us – United States

There is a closed list of second level domain names.  Applicants may register only at the third, or – for businesses and private individuals – only at the fourth level.  

.vi – Virgin Islands

Applicants from the Virgin Islands wishing to register second level domain names must refer to the company which performs registration under contract with the Registration Authority.  Applicants not from the Virgin Islands may register third level domain names, but not second level domain names.

.edu -- Education

Yes.  Currently all registration functions are delegated to Network Solutions, Inc., which is owned by Verisign, Inc., a for-profit, publicly-traded, stock corporation. However, the Department of Commerce plans to award a contract sometime during 2001 to a successor organization to maintain the registry,

<http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm>

.gov -- Government

No.

.mil – Military

No.

Question 6 :
Does an Agent have to be accredited by an entity in order to perform its activities ?  If yes, please provide us with an overview of the accreditation procedure, the key players in the procedure, the terms and the conditions to abide by.
.as – American Samoa

The private owner of the Registration Authority makes contractual arrangements at his total discretion.  At present one company is authorized to process registrations.  The contract with this company is not public, so it is impossible to know if it has been given exclusive rights.

.gu -- Guam

There are no agents.

.mp – Northern Mariana Islands

There are no agents.

.pr – Puerto Rico

The relationship between the Registration Authority and the private registrars has not been made public.

.um -- US Minor Outlying Islands

There are no agents.

.us – United States

The United States Department of Commerce must accredit the private company that performs the registration. Currently registration operations are done under contract to Network Solutions, Inc., which is owned by Verisign, Inc.,  but the Department of Commerce plans to conduct a new acquisition process for a registration operations contractor during 2001.  <http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm> It is expected that the new process will involve private registrars, but the process for their accreditation has not been set.

Most registration functions are currently delegated, mainly to states, "to localities (cities or counties), companies within cities, K12 schools, community colleges, libraries, and state agencies." <http://www.nic.us/register/delegate.html"> <http://www.nic.us/domain-delegated.txt>

Policy on Delegation of Locality [from http://www.nic.us/register/locality.html>]

For delegations (or redelegations) made after 1-Jul-97, it is assumed by the US Domain Registry that every applicant for the delegation (or redelegation) of a locality name has the written authorization of the legitimate government for that locality for that applicant to manage the domain name of that locality. 

Evidence of such authorization does not need to be presented at the time of delegation (except that the administrative contact on the application must be a government representative). However, if the delegation is later challenged or contested, the manager of the locality domain must produce the letter of authorization. Failure to produce sufficient documentation will be considered falsification of the initial .US agreement. The management of the locality domain in question will be transferred to an authorized locality government.  

If there is a dispute as to the legitimate government for a locality and who may act for it, the league of cities or association of municipalities in that state (as recognized by the National League of Cities) may be asked to assist in resolution decisions. 

In some places there are overlapping jurisdictions with the same name (for example, the city of Los Angeles and the county of Los Angeles). In such cases, the higher level government would have priority. 

The policy given above does not apply to domains that were delegated before 1-Jul-97. 

Delegation of the Special Domains 

[from <http://www.nic.us/register/special.html>]

The special domains (K12, CC, TEC, LIB, MUS, STATE, DST, COG and GEN) under each state have been established for specific purposes (defined in RFC 480). 

In addition to the constraint to use them only for the defined purpose, each of these special domains is also delegated only to a manager within the state. The operation of the delegated registry should be non-profit. 

The LIB and MUS domains should be managed by a governmental or educational institution. 

The K12, CC, and TEC, domains are to be managed by an educational organization (for example, a university or a department of education). 

The STATE domain is most appropriately managed by an agency of the state government.  

DST and COG should be managed by a government agency. 

The GEN domain may be delegated to a state organization that will provide the registration service for free (the purpose of GEN is to register statewide non-profit organizations). If we determine that these domains are being charged for, then all the domains delegated to that organization will be taken back. The same organization cannot have the delegation of GEN for more than one state. 

When the Department of Commerce lets a new contract in 2001, the above policies probably will change substantially. 

.vi – Virgin Islands

A single company performs registration services under contract in the name of the Registration Authority. 

.edu – Education

Currently registration operations are done under contract by agent Network Solutions, Inc., which is owned by Verisign, Inc.,  but the Department of Commerce plans to conduct a new acquisition process for a registration operations contractor during 2001.  This process will be conducted in accordance with the laws relating to contract awards by the United States government.  <http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm>

Policies may be substantially changed in the new contract.

.gov -- Government

There are no agents.

.mil – Military

There are no agents.

Question 7 :
Please list, if applicable, the activities and authorities of the Agents.

.as – American Samoa

There are no agents.

.gu – Guam

There are no agents.

.mp – Northern Mariana Islands

Registrations are not being accepted.

.pr – Puerto Rico

N/A

.um -- US Minor Outlying Islands

Registrations are not being accepted.

.us – United States

Network Solutions, Inc., which is owned by Verisign, Inc., maintains the register and approves delegated registrars.  However, this procedure is scheduled to change radically in 2001.

<http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm>

.vi – Virgin Islands

There are no agents, but a private company maintains the register for the Registration Authority.

.edu -- Education

Network Solutions, Inc., which is owned by Verisign, Inc., maintains the register and determines the eligibility of applicants for registration.  But this may change when a new contract is awarded in 2001.

<http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm>

.gov – Government

There are no agents.

.mil – Military

There are not agents.

1.3.
Domain Name Applicant

Question 8 :
Are there any conditions to be met or by or requirements imposed on the Domain Name Applicant in order to be qualified for the registration of a domain name in your ccTLD ?  Do these requirements have to be met during the whole term of the registration agreement ?

Examples :
Applicant has to be a commercial entity, company, has to present a trademark or trade name, has to be commercially active, requirement of residence, availability of a legal representative in your country, registration with the trade register, etc.

Please give an exhaustive list of all restrictions, requirements and conditions (whether cumulative or not), taking into account the terms and conditions of the domain name registration agreement and – in the event – restrictions, conditions and requirements imposed by courts, governmental authorities, etc.
.as – American Samoa

No.

.gu – Guam

No registration in the second level domain for Guam is allowed – registration may only be in third level domains.  Companies must have a company representative in Guam before registering in .gu.  Registration of a name identical to a trademark or tradename registered in Guam is allowed only by the owner of the tradename or trademark.  <http://www.gov.gu/network.faq.html>  In theory requirements must be met during the whole term of the registration agreement.

.mp – Northern Mariana Islands

Not currently accepting registrations.

.pr – Puerto Rico

No restrictions.

.um -- US Minor Outlying Islands

Not currently accepting registrations.

.us – United States

The list of second level domains is essentially closed; registration is generally only available for third level and fourth level domains.  Any organization or individual with a computer in the United States may register in any fourth level political subdivsion domain regardless of the location of the organization, individual, or computer.  Users of computers outside the United States may register in exceptional cases when part of an organization primarily based in the United States.  Registrants that are cities, towns, counties, other political subdivisions or Native American entities must upon request present proof of authority.  See the discussion below at Question 34.

.vi – Virgin Islands

Registration of second level domains is limited to entities located in the Virgin Islands.  Anyone may register in third level domains under certain standard second level domains.

.edu – Education

Applicant must be an accredited four year undergraduate institution or an accredited institution offering graduate study.  Organizations that registered under prior more lenient standards may keep their domain names.

.gov -- Government

The National Institute of Standards and Technology (NIST), Department of Commerce, has designated GSA as the Government Open Systems Interconnection Profile (GOSIP) Address Registration  Authority for unique naming assignments of X.400 Private Management Domains (PRMD), X.500 Organizational Units (OU), and Network Service Access Point (NSAP) Administrative Authority Identifiers (AAI). GOSIP registration is limited to Government agencies, with the exception of NSAP AAIs, which may be used by commercial organizations to identify private asynchronous transfer mode (ATM) networks.

From < http://www.nic.gov/NEW/FedRegRule>.

.mil – Military

Applicant must be a United States military organization.

Question 9 : 
Are private persons authorised to register in a domain name in your ccTLD ?  Are there any specific conditions to be fulfilled by private persons ?

.as – American Samoa

Yes, private persons can register.  There are no conditions.

.gu -- Guam

Yes, but only in a subdomain.  Residence in Guam or presence of an agent in Guam is required.

.mp – Northern Mariana Islands

Not currently accepting registration.

.pr – Puerto Rico

Anyone may register.  There are no conditions.

.um -- US Minor Outlying Islands

Not currently accepting registrations.

.us – United States

Yes, but only in a fourth level domain beneath three geographic domain levels, e.g.  "bill-gates.seattle.wa.us".

.vi – Virgin Islands

Businesses located in the Virgin Islands and residents of the Virgin Islands can register in second level domains.  Any business or individual may register in third level domains.

.edu -- Education

No.

.gov -- Government

No.

.mil – Military

Unknown.

1.4.
Additional players in the domain name registration process

Question 10 :
Please provide us with a list of additional key players in the registration process (if any)

.as – American Samoa

None.

.gu – Guam

None.

.mp – Northern Mariana Islands

None.

.pr – Puerto Rico

None.

.um -- US Minor Outlying Islands

None.

.us – United States

None.

.vi – Virgin Islands

None.

.edu -- Education

None.

.gov -- Government

None.

.mil – Military

None.

2. Domain name registration procedure

Question 11 :
Has your country established a legal framework regarding the registration of domain names in your ccTLD ?  If yes, please give details.

.as – American Samoa

No.  As explained above, the existing Registration Authority is operating contrary to the expressed wishes of the government.

.gu – Guam

Yes.  The Government has appointed a registration authority.

.mp – Northern Mariana Islands

Unknown.

.pr – Puerto Rico

The government has appointed a Registrar, which sets the policies.

.um -- US Minor Outlying Islands

No.

.us – United States

Yes.  A United States government agency, the National Telecommunications and Information Administration of the United States Department of Commerce sets the policies. See <http://www.nic.us/>. This agency has indicated that it will implement radically different policies sometime in 2001, involving a shift to competing private registrars. However, the new policies have not yet been announced.  The subdomain .fed.us is administered by the agency administering .gov under the policies for .gov.

.vi – Virgin Islands

The government appointed a Registrar which sets the policies.

.edu – Education

Yes.  A United States government agency, the National Telecommunications and Information Administration of the United States Department of Commerce sets the policies. See <http://www.nic.us/>. Only an accredited four year undergraduate institution or an accredited institution offering graduate study may register.  Organizations that registered under prior more lenient standards may keep their domain names.

.gov – Government

Policies are set as an internal government matter by the General Services Administration.  Domain names must correspond to the government hierarchy.

.mil – Military

Policies are set by United States Department of Defense Network Information Center.  Details are a military secret.

Question 12 :
Does your ccTLD operate an “open” top level domain

I AM NOT SURE WHAT YOU MEAN BY THIS QUESTION.  OBIVIOUSLY THE TOP LEVEL IS FIXED, E.G., .us.  I ASSUME YOU ARE ASKING IF ANYONE FROM ANYWHERE IN THE WORLD CAN REGISTER AND IF SO AT WHAT LEVEL.

.as – American Samoa

Yes.

.gu -- Guam

No.  Registration is generally limited to residents and to companies with an agent in Guam.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

Yes.

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

No.  A registrant must have a computer in the United States or the computer must be part of a project based in the United States.  Given the emergence of web-hosting services in the United States, this restriction is of little practical significance.

.vi – Virgin Islands

Yes.  The second level domain is open to all citizens and businesses in the Virgin Islands.  Third level domains under certain standard second level domains are open to anyone.

.edu -- Education

No.  Registration is open only to accredited four-year undergraduate educational institutions and accredited graduate educational institutions.

.gov -- Government

No.  With a minor exception registration is only open to government agencies.

.mil – Military

No.  Registration is only for units of the United States Armed Forces.

Question 13 :
Can domain names be registered on line ?

.as – American Samoa

Yes.

.gu -- Guam

Yes.

.mp – Northern Mariana Islands

No.

.pr – Puerto Rico

No.  Company letterhead and corporate seal are required.  <http://rs.supralink.net/whois/countries/pr/>. 

.um -- US Minor Outlying Islands

Registrations are not being accepted.

.us – United States

On line with the central registrar.  If there is a delegated registrar, registration must be requested by e-mail to the appropriate delegated registrar.  Some of the hundreds of delegated registrars offer on-line registration.  However, an applicant must first e-mail or guess to determine the delegated registrar's URL for online registration.  

.vi – Virgin Islands

Yes.

.edu -- Education

No.  Written proof of institutional status is required.

.gov -- Government

Yes.

.mil – Military

Registration details are a military secret.

Question 14 :
What are the formalities to be met by an Applicant in order to register a domain name ?  Does the Applicant has to conclude an on line contract or by a written (paper) document ?  

.as – American Samoa

On line.

.gu -- Guam

On line.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

Written paper documents required.  Seal required for companies. <http://rs.supralink.net/whois/countries/pr/>

.um -- US Minor Outlying Islands

Not accepting applications.

.us – United States

Each of the hundreds of delegated registrars sets its own procedure.  Contract may be made on line with the central registrar.

.vi – Virgin Islands

Online.

.edu – Education

Written contract.

.gov -- Government

No contract.

.mil – Military

No contract.

Question 15 :
Which information has to be provided by the Applicant ?

Examples : 
name, postal address, e-mail address, telephone number, facsimile address, telephone number, name of the authorised contact person, name servers, etc.

.as – American Samoa

Your Name  

Your Email  

Organization Using Domain Name  

3a. Owner/Organization Name  

3b. Street Address   

3c. City   

3d. State   

3e. Postal Code   

3f. Country 

Administrative Contact  

4a. ASNIC Handle (if known)  

4b. Name (Last, First)   

4c. Organization Name   

4d. Street Address   

4e. City   

4f. State   

4g. Postal Code   

4h. Country 

4i. Phone Number   

4j. Fax Number   

4k. E-Mailbox   

4l. Password   

Technical Contact 

5a. ASNIC Handle (if known)  

5b. Name (Last, First)   

5c. Organization Name   

5d. Street Address   

5e. City   

5f. State   

5g. Postal Code   

5h. Country 

5i. Phone Number   

5j. Fax Number   

5k. E-Mailbox   

5l. Password   

Billing Contact 

6a. ASNIC Handle (if known)  

6b. Name (Last, First)   

6c. Organization Name   

6d. Street Address   

6e. City   

6f. State   

6g. Postal Code   

6h. Country 

6i. Phone Number   

6j. Fax Number   

6k. E-Mailbox   

6l. Password   

Prime Name Server 

7a. Primary Server Hostname   

7b. Primary Server Netaddress  

Secondary Name Server 

8a. Secondary Server Hostname   

8b. Secondary Server Netaddress  

Other Name Server(s) (optional) 

9a. Other Server Hostname   

9b. Other Server Netaddress  

9c. Other Server Hostname   

9d. Other Server Netaddress  

9e. Other Server Hostname   

9f. Other Server Netaddress  

.gu -- Guam

   You are submitting this template to: ___ Apply for a new Domain (y/n)

                                        ___ Abandon or remove existing Domain

   (1) The name of the top-level domain:  Examples, 

       (EDU.GU, COM.GU, MIL.GU, GOV.GU, NET.GU, ORG.GU).


1.  Top-level domain:

   (2) The name of the domain (up to 12 characters).  This is the name

   that will be used in tables and lists associating the domain with the

   domain server addresses.  [While, from a technical standpoint, domain

   names can be quite long we recommend the use of shorter, more user-

   friendly names.]


2.  Complete Domain Name: 

   (3) The name and address of the organization establishing the

       domain.


3a.  Organization name:


3b.  Organization address:  

   (4) The date you expect the domain to be fully operational or

       shutdown.


4.  Effective Date of Operation:

   (5) The handle of the Guam Administrator of this domain         

   or this person's name, mailing address, phone number, organization,

   and network mailbox.  This is the contact point for administrative

   and policy questions about the domain.  

   NOTE: Both the Administrative and the Technical/Zone contact of a

   domain MUST have a network mailbox, even if the mailbox is to be

   within the proposed domain.

       GUAM Administrative Contact

     5a.  Handle (if known) : 

     5b.  Name (Last, First) : 

     5c.  Guam Representative Organization: 

     5d.  Mail Address: 

     5e.  Phone Number:                  FAX number:

     5f.  Net Mailbox : 

   (6) The handle of the technical contact for the domain -- or

   the person's name, mailing address, phone number, organization,

   and network mailbox.  This is the contact point for

   problems concerning the domain or zone, as well as for updating

   information about the domain or zone.


 Technical and Zone Contact (can be anywhere in the world):  

     6a.  Handle (if known): 

     6b.  Name (Last, First) :  

     6c.  Organization:  

     6d.  Mail Address:  

     6e.  Phone Number:                    FAX number:

     6f.  Net Mailbox : 

   (*) IF YOU ARE OPERATING FROM ADDRESSES OR LINES OWN BY AN ISP 

   (Internet Service Provider), we are assuming that your IP addresses

   are part of the ISP's CIDR block of addresses. As a result, we

   need to contact your ISP as courtesy to see if we are following

   the parameters of its policies. It's always safe to cooperate

   at all times with the ISP. Also, since

   we run tests to see if your domain server is operational, we do not

   want to be mistaken as intruders by your ISP's firewall.

   Important Policy: Some businesses want their DNS servers on dial-up

   voicegrade  telephone lines for economical hookups. On Guam, the Guam

   Telephone Authority discourages voicegrade dial-up lines for use as a

   permanent 7-day-a-week   24-hour ppp/slip computer connection.

   Depending on the random connection taken, dial-up computer voicegrade

   connection are not guaranteed to be conditioned. Consequently, 

   your dns servers must be on a continuous connect minimum 64k

   lease csu/dsu connection or isdn or dsl connection at the very minimum.

   THE NEXT TWO QUESTIONS WILL BE ANSWERED ONLY IF YOU DO NOT OWN YOUR OWN COMMUNICATION LINE or ip addresses {i.e. if someone else owns your  IP-Addresses or your lines into the Internet}.

   NAME OF entity/person/provider who owns your IP Addresses

   {this is the party which has registered the ip addresses with

   internic, ripe, apnic or the network information center of your

   country}:                

   EMAIL ADDRESS Internet Service Provider or registered owner

   your IP Addresses for us to contact {answer this only if you

   do not own your ip address}:

   (7) Domains must provide at least two independent servers

       on that provide the domain service for translating

       names to addresses for hosts in this domain.

   Also, establishing the servers in physically separate locations

   and on different PSNs and/or networks is strongly recommended.

   NOTE: All new hosts acting as servers will appear in the .gu DNS root


 servers.

      Primary Server: HOSTNAME, NETADDRESS, HARDWARE, SOFTWARE

      7a.  Primary Server Hostname:

      7b.  Primary Server Netaddress: 

      7c.  Primary Server Hardware: 

      7d.  Primary Server Software: 

   (8) The Secondary server information.

      8a.  Secondary Server Hostname: 

      8b.  Secondary Server Netaddress: 

      8c.  Secondary Server Hardware:

      8d.  Secondary Server Software:

   (9) If you currently have a registered domain and desire to

       abandon that domain please indicate

   (9) If any currently registered 

       domain, please specify old hostname, netaddress, and new hostname.

   (10) Please describe your organization briefly.  

      For example: Our Corporation is a consulting

      organization of people working with UNIX and the C language in an

      electronic networking environment.  It sponsors two technical

      conferences annually and distributes a bimonthly newsletter.

.mp – Northern Mariana Islands

Registrations not being accepted..

.pr – Puerto Rico

Complete Domain Name:

Authorization:  NewModifyDelete 

Organization Using Domain Name:

Organization  

Street Address  

Address (cont.)  

City  

State/Province  

Zip/Postal Code  

Country  

Administrative Contact:

Name  

Organization  

Street Address  

Address (cont.)  

City  

State/Province  

Zip/Postal Code  

Country  

Work Phone  

FAX  

E-mail  

Billing Contact:

Name  

Title  

Organization  

Street Address  

Address (cont.)  

City  

State/Province  

Zip/Postal Code  

Country  

Work Phone  

FAX  

E-mail  

Invoice Delivery:            Email              Postal 

Prime Name Server: 

     Primary Server Hostname : 

     Primary Server Netaddress: 

Secondary Name Server: 

     Secondary Server Hostname : 

     Secondary Server Netaddress: 

.um -- US Minor Outlying Islands

Not accepting registrations. 

.us – United States

Proof of status for registration at second or third level.  Except for individuals and sole proprietorships, name and e-mail of Administrative Contact and Technical Contact must be different.  Also required are: 

Enter your name

Enter your e-mail address

Registration Type

New Modify Delete 

Fully-Qualified Domain Name

Organization Information 

Organization Name 

Address Line 1 

Address Line 2 

City 

State 

ZIP Code 

Description of Organization/Domain

Date Operational

Administrative Contact of Organization/Domain

Whole Name 

Organization Name 

Address Line 1 

Address Line 2 

City 

State 

ZIP Code 

Voice Phone 

Electronic Mailbox 

Technical Contact for Domain

Please leave this line blank. 

Whole Name 

Organization Name 

Address Line 1 

Address Line 2 

City 

State 

ZIP Code 

Voice Phone 

Electronic Mailbox 

Registration Mailbox 

Fax Number 

Primary Server Information

Hostname 

IP Address 

Secondary Server Information

Hostname 

IP Address 

Tertiary Server Information

Hostname 

IP Address 

REGISTRANT _____________________________________________ 

Signature _________________________________________________ 

Print Name ________________________________________________ 

Title _________________________________________________

Date _________________________________________________ 

.vi – Virgin Islands

2.   Complete Domain Name.......: 

Organization Using Domain Name

3a.  Organization Name..........: 

3b.  Street Address.............: 

3c.  City.......................: 

3d.  State......................: 

3e.  Postal Code................: 

3f.  Country....................: 

Administrative Contact

4a.  NIC Handle (if known)......: 

4b.  (I)ndividual (R)ole........: 

4c.  Name (Last, First).........: 

4d.  Organization Name..........: 

4e.  Street Address.............: 

4f.  City.......................: 

4g.  State......................: 

4h.  Postal Code................: 

4i.  Country....................: 

4j.  Phone Number...............: 

4k.  Fax Number.................:  [optional]

4l.  E-Mailbox..................: 

Technical Contact

5a.  NIC Handle (if known)......: 

5b.  (I)ndividual (R)ole........: 

5c.  Name (Last, First).........: 

5d.  Organization Name..........: 

5e.  Street Address.............: 

5f.  City.......................: 

5g.  State......................: 

5h.  Postal Code................: 

5i.  Country....................: 

5j.  Phone Number...............: 

5k.  Fax Number.................:  [optional]

5l.  E-Mailbox..................: 

Billing Contact

6a.  NIC Handle (if known)......: 

6b.  (I)ndividual (R)ole........: 

6c.  Name (Last, First).........: 

6d.  Organization Name..........: 

6e.  Street Address.............: 

6f.  City.......................: 

6g.  State......................:

6h.  Postal Code................:

6i.  Country....................:

6j.  Phone Number...............:

6k.  Fax Number.................:  [optional]

6l.  E-Mailbox..................: 

Prime Name Server

7a.  Primary Server Hostname....: 

7b.  Primary Server Netaddress..: 

Secondary Name Servers (repeat section as necessary)

8a.  Secondary Server Hostname..: 

8b.  Secondary Server Netaddress: 

.edu -- Education

Proof of status as four-year undergraduate institution or graduate institution.

Usual information – here is the information registered for my University:

University of Illinois at Urbana Champaign (UIUC-DOM)

   CCSO 1120 Digital Computer Laboratory

   1304 West Springfield Avenue

   Urbana, IL 61801-2910  US

   Domain Name: UIUC.EDU

   Administrative Contact:

      Krol, Ed (EK 10)  krol@UX1.CSO.UIUC.EDU

      University of Illinois Computing and Communications Service Office

      1304 West Springfield Avenue

      Urbana, IL 61801-4399

      (217) 333-7886 (FAX) 217-244-7089

   Technical Contact:

      Kline, Charles  (CK 185) kline@UIUC.EDU

      University of Illinois at Urbana Champaign

      CCSO 1120 Digital Computer Laboratory

      1304 West Springfield Avenue

      Urbana, Illinois 61801

      (217) 333-3339 (FAX) (217) 244-7089

   Billing Contact:

      Gardner, Michael (MG1517) mgg@UIUC.EDU

      Computing and Communications Services Office

      1120 Digital Computer Laboratory

      1304 West Springfield Avenue

      Urbana, IL 61801

      217-244-0914

   Record last updated on 03-Nov-2000.

   Record created on 18-Jul-1985.

   Database last updated on 20-Feb-2001 05:52:39 EST.

   Domain servers in listed order:

   DNS1.CSO.UIUC.EDU
128.174.5.103

   DNS2.CSO.UIUC.EDU
128.174.5.104

   NS.INDIANA.EDU
129.79.1.1

.gov -- Government

Registration form not available online to non-governmental entities.  Information believed to essentially the same as that for .edu 

.mil – Military

Unknown – a military secret.

Question 16 :
Does the Registration Authority / Agent require the Applicant to keep the information provided by the latter in the registration process up-to-date ?

.as – American Samoa

No.

.gu -- Guam

No.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

Not clear from dysfunctional website.

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

Standard contract of central registrar requires keeping the information up to date.  Local delegated registrars' contracts are unavailable.

.vi – Virgin Islands

The terms and conditions provide:


4. Accuracy of information 

The Applicant warrants by accepting this Registration Agreement that, to the best of Applicant's knowledge and belief, the information submitted with this Application is true and correct, and that any future changes to this information to maintain the accuracy of the information about the registration will be provided to the VI REGISTRY in a timely manner according to the domain name modification procedures in place at that time. 

.edu -- Education

Yes.

.gov – Government

Yes.

.mil – Military

Presumably so.

Question 17 :
Does the Registration Authority / Agent take steps to maintain the confidentiality of information provided by the Applicant for domain name registration?  Please specify in case your answer is affirmative.

.as – American Samoa

The Registration Authority maintains a Whois service that gives only the name of the registrant and information about the two nameservers submitted by the registrant.

.gu – Guam

Full information about registrants is available at:

<http://gadao.gov.gu/Scripts/wwsquery/wwsquery.dll?page=guamquery>

.mp – Northern Mariana Islands

There is no whois service.

.pr

There is a whois service at <http://www.uprr.pr/vdomain.html> that is not able to retrieve names in domain .pr.

.um

There is no whois service.

.us – United States

Distributed whois service.  <http://www.nic.us/register/whois.html>

.vi – Virgin Islands

The Registration Authority maintains a Whois service that gives only the name of the registrant and information about the two nameservers submitted by the registrant.  However, the "terms and conditions" provide:

3. Data Protection 

The Applicant (or the transferee, as the case may be), the Applicant's agent (if applicable) and the Billing contact grant consent for the Register of .VI Domain Names to include their names and contact details and other details relating to the Applicant's registration. The VI REGISTRY shall be permitted by the named Applicant and the Billing Contact and or Applicant's Agent (who shall expressly obtain the consent of individuals whose personal data is to be held on the Register of .VI Domain Names) to allow other organizations and members of the public to access the data for the purpose of obtaining information about the registration of the Domain Name or any other related purpose. 

.edu – Education

Full information is available from: 

<http://www.networksolutions.com/cgi-bin/whois/whois>

.gov -- Government

Full information is available from:

< http://www.nic.gov/cgi-bin/whois>

.mil – Military

The information is kept as a military secret.

Question 18 :
Does the ccTLD make Applicant’s contact information available to third parties in any circumstances?  If affirmative, please specify in what circumstances such information is made publicly available and which channels are used therefor.

.as – American Samoa

Limited information available on a whois server.  Policy on release of additional information is not stated.

.gu -- Guam

Contact information available at <http://gadao.gov.gu/Scripts/wwsquery/wwsquery.dll?page=guamquery>

.mp – Northern Mariana Islands

Not accepting registrations.  Policy on the release of existing information is not stated.

.pr – Puerto Rico

No policy stated on release of information.

.um -- US Minor Outlying Islands

No policy stated on release of information.

.us – United States

Distributed whois service with full information.  <http://www.nic.us/register/whois.html>

.vi – Virgin Islands

The Registration Authority maintains a Whois service that gives only the name of the registrant and information about the two nameservers submitted by the registrant.  The registration contract allows the Registration Authority to release all information submitted by the registrant. <http://www.nic.vi/Terms___Conditions/terms___conditions.html>.

.edu – Education

Full information is available from: 

<http://www.networksolutions.com/cgi-bin/whois/whois>

.gov -- Government

Full information is available from:

< http://www.nic.gov/cgi-bin/whois>

.mil – Military

Only in case of "need to know" for purposes of the U.S. military.

Question 19 :
Are any steps taken – and by whom – if an Applicant is found to have provided false or inaccurate information, particularly in the case of false or inaccurate contact details ?  Please describe if affirmative  

Examples :
termination of the registration agreement, the registered domain name is put “on hold”, etc.

.as – American Samoa

This is up to the discretion of the private business entrepreneur who owns the registry.

.gu – Guam

The Registrar takes elaborate precautions to check for accuracy of technical information, e.g. name servers.

.mp – Northern Mariana Islands

Not currently accepting registrations.

.pr – Puerto Rico

No policy statement is available.

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

Policing is largely up to the hundreds of delegated sub-registrars.

.vi – Virgin Islands

The contract provides:

The VI REGISTRY shall not cancel a registration or suspend delegation of a name or amend a submission made by an Applicant without being specifically directed to do so by an Virgin Islands Territorial Court or an appointed representative of the Arbitration and Mediation Center of the World Intellectual Property Organization ("WIPO"). A Notice shall be sent to the applicant informing the registered administrative contact of such determination. 

.edu -- Education

Yes, the current contract registration Network Solutions, Inc.,  which is owned by Verisign, Inc., is required to police the registry, though it is unclear how well it does so.

.gov -- Government

Yes, rules are enforced by the General Services Agency.

.mil – Military

Yes, rules are enforced through the military chain of command.

Question 20 :
Do the parties to the agreement have to use digital signatures (in case the registration agreement is concluded on line) ?

.as – American Samoa

No.

.gu -- Guam

No.

.mp – Northern Mariana Islands

Not currently conducting registration.

.pr – Puerto Rico

On line registration not available.

.um -- US Minor Outlying Islands

Not currently accepting registration.

.us – United States

No.

.vi – Virgin Islands

No.

.edu -- Education

On line registration not available.

.gov -- Government

No. 

.mil – Military

Security measures are a military secret.

Question 21 :
What is the amount of the registration fee to be paid by the Applicant for the registration of a domain name (if any) and what are the renewal fees (if any) ?

.as – American Samoa

Registration of a domain name:  $90 (includes first two years)

Annual renewal fee thereafter:  $45

.gu -- Guam

No fees.

.mp – Northern Mariana Islands

Not accepting registrations

.pr – Puerto Rico

Because its website is dysfunctional, it is impossible to determine what the Registration Authority charges.  Private registrar charges <http://rs.supralink.net/whois/countries/pr/>:

SupraLink.NET Registration Fee US$ 40.00 PRIVATE 

Puerto Rico Registry Authority Registration Fee US$ 100.00 

Yearly Maintenance Fee US$ 100.00 

Domain Name Modification Fee US$ 100.00 

   Please note that PRNIC will charged you or your company US$ 100.00 as a registration fee and this also cover the first two years of domain name maintenance fee.

   After the first two years PRNIC will invoice you or your company US$ 100.00 annually as a domain name maintenance fee. 

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

No fee for registration with central registrar by qualified entities (e.g., states).  Delegated registrars may charge a small fee (e.g., $20).  Fee structure is likely to change with planned reform in the .us TLD system.

.vi – Virgin Islands

Local businesses, organizations and residents:

Registration including first year:  $50.

Annual renewal:  $35.

From outside the United States Virgin Islands

Registration including first year: $150

Annual renewal: $50

.edu -- Education

Fee structure is unpublished.

.gov -- Government

Registration of a domain name:  $250

Annual renewal fee:  $50

General Services Administration has discretion to waive the fee.

.mil – Military

None.

Question 22 :
Can the Applicant fulfil its payment obligations on line (e.g. by credit card payment, electronic money) and/or off line (e.g. by bank transfer) ?  Please provide details.

.as – American Samoa

Off line.

.gu -- Guam

No fee.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

Private registrar will accept on line payment by credit card.  <http://rs.supralink.net/registration/pr/index.html?domain=yourdomainname.pr>

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

Those few delegated subregistrars who require payment set their own rules.  With the planned shift to private, competing registrars, undoubtedly all forms of payment will be accepted.

.vi – Virgin Islands

Check or credit card.

.edu – Education

Payment policies not publicly available.

.gov -- Government

Government credit card only for U.S. government agencies.  Credit card payment preferred from others, though checks are accepted.

.mil – Military

No charge.

Question 28 :
Are any steps taken by the Registration Authority / Agent in case the Applicant fails to pay any required fee ?

Examples :
termination of the registration agreement, the registered domain name is put “on hold”, etc.

.as – American Samoa

No registration until fee paid.  Termination if renewal fee not paid.

.gu – Guam

No fee.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

Because the website of the Registration Authority is inactive, I cannot determine the rules.

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

Individual policies are set by the few subregistrars that charge fees.  Major changes will take place with the restructuring planned for 2001.

.vi – Virgin Islands

No registration until fee paid.  Termination if renewal fee not paid.

.edu -- Education

No registration until fee paid.  Termination if renewal fee not paid.

.gov -- Government

Procedures are not specified, because the type of registrants makes non-payment unlikely.  It also seems politically unlikely that the General Services Administration would terminate, for instance, whitehouse.gov.

.mil – Military

No fee.

Question 29 :
Do the Registration Authority / Agent register domain names solely on a first-come, first-served basis or are there any additional steps to be taken by one of the key players ?  Please describe the applicable policies.

.as – American Samoa

The Registration Authority is a private businessman who sets and changes his own priorities as will.

.gu -- Guam

First-come, first-served.  But will not register domain names similar to trademarks registered in Guam without trademark owner's permission.

.mp – Northern Mariana Islands

Trademark owners have been already been allowed to register domain names incorporating their trademarks.  Apparently registration has not yet been opened to the general public.

.pr – Puerto Rico

Private registrar registers first-come, first-served.

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

First-come first-served except for political subsdivisions, as discussed above.  Hierarchical structure greatly reduces chance of conflict.

.vi – Virgin Islands

First-come, first-served.

.edu – Education

First come, first served.

.gov -- Government

Registration based on official government hierarchy.

.mil – Military

Registration based on official military hierarchy.

Question 30 :
Please describe any other registration procedures or requirements of the ccTLD you consider to be important.

.as – American Samoa

The registration contract provides:

Registrant is not seeking to use the domain name for any purpose which may be offending to the values and morals of American Samoa, including, without limitation,  pornographic or racist material. Registrant agrees that ASNIC shall have the right in its sole discretion to determine if a domain name is offensive.

Because the registrar is a private business not operating under color of United States law, the limitation on free speech in the above clause probably does not raise Constitutional problems.

.gu -- Guam

CHAMORU NAMES

If your Domain uses a Chamoru-Guamanian name, public Law 10-138, 17-10 requires that we will consult with the Guam Place Name Commission regarding the appropriateness of your chamorro domain name. A chamorro word cannot be owned. However, if no objections are raised by the appropriate agencies, we will assure that your name uniqueness and domain name will not be claimed by anyone if    you employ it in the service of the People of Guam.

.mp – Northern Mariana Islands

None.

.pr – Puerto Rico

None.

.um -- US Minor Outlying Islands

None.

.us – United States

Applicants 

.vi – Virgin Islands

.edu -- Education

.gov -- Government

.mil – Military

Question 31 :
Are Applicants required – in the registration process – to submit to the jurisdiction of any particular court of law, in the event of a dispute arising between the holder of a domain name and a third party? 

.as – American Samoa

No.

.gu -- Guam

No.

.mp – Northern Mariana Islands

Information not available on the website.

.pr – Puerto Rico

Because the website of the registrar is dysfunctional, I cannot determine the rules.

.um -- US Minor Outlying Islands

Because the website of the Registration Authority is inactive, I cannot determine the rules.

.us – United States

Currently registrants using the central registrar are required to agree to the following:

23. GOVERNING LAW. To the extent not prohibited by law, you agree that this Agreement and any disputes hereunder shall be governed in all respects by and construed in accordance with the laws of the Commonwealth of Virginia, United States of America, excluding its conflict of laws rules. Except for disputes concerning or arising from your use of a domain name registered with us, you and we each submit to exclusive subject matter jurisdiction, personal jurisdiction and venue of the United States District Court for the Eastern District of Virginia, Alexandria Division, expect to the extent prohibited by law. If there is no jurisdiction in the United States District Court for the Eastern District of Virginia, Alexandria Division, then jurisdiction shall be in the Circuit Court of Fairfax County, Fairfax, Virginia. Only for disputes concerning or arising from your use of a domain name registered with us, you agree to submit to subject matter jurisdiction, personal jurisdiction and venue of the United States District Court for the Eastern District of Virginia, Alexandria Division and the courts of your domicile. 
The reason why courts in Virginia are chosen is because the current holder of the contract for registration is Verisign, Inc., which operates the registry through a company it owns, Network Solutions, Inc., which is located in Virginia.    Under United States law, Federal Courts have jurisdiction only over cases that either:  (1) meet the requirements of 28 U.S.C. § 1332 for "diversity of citizenship" and have an amount in controversy over $75,000 or (2) involve a "federal question," for instance violation of the Anticybersquatting Consumer Protection Act or the Trademark Act.  All other cases must be brought in state court, even if the parties have chosen Federal court in their contract.

If, as planned, a new contract is negotiated in the year 2001, involving a possible change of the contractor maintaining the registry and also involving private registrars

the contractual language used may change substantially and is unlikely to be uniform among the private registrars.

.vi – Virgin Islands

Applicants must agree to the following clause:

The Applicant agrees that this Registration Agreement shall be governed in all respects by and construed in accordance with the laws of the United States Virgin Islands. By submitting this Registration Agreement, the Applicant consents to the exclusive jurisdiction of the Virgin Islands Territorial Court. 

.edu – Education

The contract currently contains the same clause as for .us.  If, as planned, a new contract is negotiated in the year 2001, and if the new contract is awarded to a different contractor, the language is likely to change.

.gov -- Government

No.  Problems are handled through government administrative channels.

.mil – Military

No.  Problems are handled through the military chain of command.

Question 32 :
Does the domain name registration agreement provide the applicable law to apply to the agreement and, more in particular, in the event of any dispute arising between the Applicant and a third party pertaining to the registered domain name ?

Note:  Under accepted principles of conflict of laws applied in the United States and United States possessions, parties to an agreement do not have the power to specify the law applicable to a dispute between a party to an agreement and a third party who is not a party to the agreement.  So the answer to the second part of the question is "no" in all cases.

.as – American Samoa

The agreement provides that the applicable laws are "the laws of American Samoa

and the United States of America."

.gu – Guam

No.

.mp – Northern Mariana Islands

Information not available on the website.

.pr – Puerto Rico

Because the website of the registrar is dysfunctional, I cannot determine the rules.

.um -- US Minor Outlying Islands

Because the website of the Registration Authority is inactive, I cannot determine the rules.

.us – United States

Registrations with the central registrar subject to the dispute resolution policy approved by ICANN, October 24, 1999. <http://www.domainmagistrate.com/dispute-policy.html>.  Rules may vary among the hundreds of subregistrars.

Currently registrants using the central registrar are required to agree to the following (requirements may vary among the hundreds of subregistrars):

23. GOVERNING LAW. To the extent not prohibited by law, you agree that this Agreement and any disputes hereunder shall be governed in all respects by and construed in accordance with the laws of the Commonwealth of Virginia, United States of America, excluding its conflict of laws rules. Except for disputes concerning or arising from your use of a domain name registered with us, you and we each submit to exclusive subject matter jurisdiction, personal jurisdiction and venue of the United States District Court for the Eastern District of Virginia, Alexandria Division, expect to the extent prohibited by law. If there is no jurisdiction in the United States District Court for the Eastern District of Virginia, Alexandria Division, then jurisdiction shall be in the Circuit Court of Fairfax County, Fairfax, Virginia. Only for disputes concerning or arising from your use of a domain name registered with us, you agree to submit to subject matter jurisdiction, personal jurisdiction and venue of the United States District Court for the Eastern District of Virginia, Alexandria Division and the courts of your domicile. 
The reasons why Virginia law is chosen are:  (1) because the current holder of the contract for registration is Verisign, Inc., which operates the registry through a company it owns, Network Solutions, Inc., which is located in Virginia; (2) Virginia statutes and court precedents are favorable to the registrar.

If, as planned, a new contract is negotiated in the year 2001, involving a possible change of the contractor maintaining the registry and also involving private registrars

the contractual language used may change substantially and is unlikely to be uniform among the private registrars.

.vi – Virgin Islands

Applicants must agree to the following clause:

The Applicant agrees that this Registration Agreement shall be governed in all respects by and construed in accordance with the laws of the United States Virgin Islands. By submitting this Registration Agreement, the Applicant consents to the exclusive jurisdiction of the Virgin Islands Territorial Court. 

.edu -- Education

Since the contracted registration agent for .edu is currently the same as the contracted registration agent for .us, the contractual provisions are the same.  This may change if a different contracted registration agent is chosen in 2001.

.gov -- Government

No agreement.

.mil – Military

No agreement.

Question 33 :
Who confirms the registration of the domain name and how ?

The organization doing the registration confirms by e-mail.

.as – American Samoa

The organization doing the registration confirms by e-mail.

.gu -- Guam

The organization doing the registration confirms by e-mail.

.mp – Northern Mariana Islands

Information not available on website.

.pr – Puerto Rico

Because the website of the registrar is dysfunctional, I cannot determine how registration is confirmed.

.um -- US Minor Outlying Islands

Because the website of the Registration Authority is inactive, I cannot determine how registration is confirmed.

.us – United States

The organization doing the registration confirms by e-mail.

.vi – Virgin Islands

The organization doing the registration confirms by e-mail.

.edu -- Education

The organization doing the registration confirms by e-mail.

.gov -- Government

The organization doing the registration confirms by e-mail.

.mil – Military

Military communications methods are a military secret.

3. Sub-domains

Question 34 :
Is it possible (or necessary) for an Applicant to register a domain name in a sub-domain in your ccTLD ?  Please list and describe the different categories of sub-domains available in your ccTLD with their specific registration procedures (if any).  Please also mention whether the respective sub-domains are “open” sub-domains or “reserved” sub-domains.

.as – American Samoa

No subdomains.

.gu -- Guam

Applicants must register in one of a closed list of subdomains:

.com.gu    commercial

.edu.gu    education

.net.gu    Major network support centers

.gov.gu    Government  

.org.gu    Nonprofit organizations. You know if you are an org if

           your hold a letter from Internal Revenue Service granting

           tax exemption under Section 501(c),(d) or (e) of the

           Internal Revenue Code. Or have certification from the Dept

           of Revenue and Taxation that you are a nonprofit organization

           under the laws of Guam.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

Subdomain structure not indicated on dysfunctional website.

.um -- US Minor Outlying Islands

.us – United States

The basic naming structure is stated in "Request for Comments 1480:  The US Domain" ["RFC 1480"]  <http://www.ietf.org/rfc/rfc1480.txt?number=1480>, which I quote below (with some updating from <http://www.nic.us/overview/special.html>):

   The US Domain hierarchy is based on political geography.  The basic    name space under US is the state name space, then the "locality" namespace, (like a city, or county) then organization or computer name and so on.

   For example:

          BERKELEY.CA.US

          PORTLAND.WA.US

. . .

   In addition to strictly geographically names, some special names are used, such as FED, STATE, AGENCY, DISTRICT, K12, LIB, CC, CITY, and COUNTY.  Several new name spaces have been created, DNI, GEN, and

TEC, and a minor change under the "locality" name space was made to

the existing CITY and COUNTY subdomains by abbreviating them to CI

and CO.  A detailed description follows.

   Below US, Parallel to States:

   -----------------------------

   "FED" - This branch is be used for agencies of the federal

   government.  For example: ..FED.US

   "DNI" - DISTRIBUTED NATIONAL INSTITUTES - The "DNI" branch was

   created directly under the top-level US.  This branch is to be used for distributed national institutes; organizations that span state, regional, and other organizational boundaries; that are national in scope, and have distributed facilities.  For example:

    "NSN" - Native Sovereign Nations
This branch is used for North American Indian Nations, comprising Indian tribes, villages, rancherias, colonies,  and other Indian communities that can span state, regional, and national boundaries. The tribes listed in the Bureau of Indian Affairs "Federally Recognized Indian Tribes" can register under NSN. 
For example:<indian-nation>.NSN.US. 

    "ISA" - Interstate Authority
This branch is used for joint governmental authorities that
are multi-state. For example, the Port Authority of New York 
and New Jersey.
<org-name>.ISA.US. 

   Name Space Within States:

   ------------------------

"locality" - cities, counties, parishes, and townships.  

Subdomains under the "locality" would be like CI...US, CO...US, or businesses. For example: Petville.Marvista.CA.US.

   "CI" - This branch is used for city government agencies and is a

subdomain under the "locality" name (like Los Angeles). For example: 

   Fire-Dept.CI.Los-Angeles.CA.US.

   "CO" - This branch is used for county government agencies and is a

subdomain under the "locality" name (like Los Angeles).  For example:

   Fire-Dept.CO.San-Diego.CA.US.

   "K12" - This branch may be used for public school districts.  A

special name "PVT" can be used in the place of a school district name

for private schools.  For example: .K12..US and .PVT.K12..US.

   "CC" - COMMUNITY COLLEGES - This branch was established for all state wide community colleges.  For example: .CC..US.

   "TEC" - TECHNICAL AND VOCATIONAL SCHOOLS - The branch "TEC" was   established for technical and vocational schools and colleges. For    example: .TEC..U

   "LIB"-Libraries (State, Regional, City, County)
This branch is used for public and private libraries,
as well as library networks, consortiums, and systems.
For example: <library-name>.LIB.<state-code>.US.
<library-network>.LIB.<state-code>.US. 

   "STATE"- State Government Agencies
This branch may be used for state agencies. 
For example:<org-name>.STATE.<state-code>.US. 

   "GEN" - General Independent Entities
This branch is used for state-wide non-profit organizations, 
such as clubs, etc. For example:
<org-name>.GEN.<state-code>.US.

    "COG" - Councils of Government
This branch is used for federations of cities or counties
or their sub-agencies to work on particular issues on a 
regional basis forming councils of government. For example:
<council-name>.COG.<state-code>.US. 

    "MUS" - Museums
This branch is used for museums. For example:
<museum-name>.MUS.<state-code>.US. 

    "DST" - Districts (DST replaces District)
This branch is for governmental agencies in districts that 
may or may not have common boundaries with cities 
or counties, or general administrative districts, such as
water supply, and resource management. For example:
<org-name>.DST.<state-code>.US.

   ++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++

          VIEW OF SOME SECOND LEVEL DOMAINS UNDER US

                            +-------+

                            |  US   |

                            +-------+

                                |

              +----------------------------------+

              |        |        |       |        |

           +-----+  +-----+  +-----+  +-----+  +-----+

           | FED |  | DNI |  | TX  |  | SD  |  | CA  |

           +-----+  +-----+  +-----+  +-----+  +-----+

     ++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++

   SCHOOL AND LIBRARY VIEW

                                +-----+

                                |  CA |

                                +-----+

                                   |

          +------------------------------------------------+

          |            |        |            |             |

        +-----+     +-----+  +-----+  +-------------+   +-----+

        | K12 |     | CC  |  | TEC |  | LOS ANGELES |   | LIB |

        +-----+     +-----+  +-----+  +-------------+   +-----+

          /   \       /|\      /|\          /|\           /|\

   +--------+ +---+  +---+  +--------+  +----------+    +------+

   |sch dist| |PVT|  |SJC|  |WM TRADE|  |pvt school|    |MALIBU|

   +--------+ +---+  +---+  +--------+  +----------+    +------+

      /|\      /|\

   +--------+ +--------+

   |sch name| |sch name|

   +--------+ +--------+

   ++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++

   VIEW OF STATE, REGIONAL, and GENERAL AGENCIES

                                +-----+

                                |  CA |

                                +-----+

                                   |

                      +-------------------------+

                      |            |            |

                   +-------+   +--------+    +-----+

                   | STATE |   |DISTRICT|    | GEN |

                   +-------+   +--------+    +-----+

                     /|\          /|\          /|\

                   +--------+   +------+   +---------+

                   |CALTRANS|   |SCAQMD|   |domain pk|

                   ---------+   +------+   +---------+

                      |

                   +--------+

                   |TCEW100E|

                   +--------+

   ++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++

   VIEW OF LOCALITY

                                +-----+

                                |  CA |

                                +-----+

                                   |

                   +-----------------------------------+

                   |                                   |

         +-------------------------+           +----------------+

         |       LOS ANGELES       |           |  SANTA MONICA  |

         +-------------------------+           +----------------+

          /  |          |       /|\                |       /|\

         /   |          |        |                 |        |

     +---+ +--+        +--+  +-----------+       +--+     +---+

     |bus| |CI|        |CO|  | pvt school|       |CI|     |bus|

     +---+ +--+        +--+  +-----------+       +--+     +---+

            /\          |                          |

           /  \         |                  +------------+

          /    \        |                  |HARBOR GUARD|

         /      \       |                  +------------+

    +-----+ +-----+   +-----+ +----+

    |FIRE | |ADMIN|   |PARKS| |FIRE|

    +-----+ +-----+   +-----+ +----+

   ++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++

   2.1  State Codes

   The state codes are the two letter US Postal abbreviations. For

   example: "CA" California.

   2.2  Locality Names

   Within the state name space there are "locality" names, some may be cities, some may be counties, some may be local names, but not

incorporated entities.

   Registered names under "locality" could be like:

     .CI...US   ==>  city gov't agency

     .CO...US,  ==>  county gov't agency

     ...US      ==>  businesses

   In the cases where the locality name is a county, there is a branch under the locality name, called "county" or "CO", that is used by the county government.  Businesses are registered directly under the locality name.

   Under the city locality name space there is a "city" or "CI" branch for city government agencies.  As usual, businesses and private schools may register directly under the city name.

   In the case where there is both a county and a city with the same locality name there is no problem, since the names will be unique  with the "CO" or "CI" keyword.  In our area the county has a fire    department and the city has its own fire department.  They could have    names like:

      Fire-Dept.CI.Los-Angeles.CA.US

      Fire-Dept.CO.Los-Angeles.CA.US

   Cities may be named (designated) by their full name (spelled out with hyphens replacing spaces (e.g., Los-Angeles or Fort-Collins), or by a city code.  The first choice is the full city name.  In some cases it may be appropriate to use the well-known city abbreviation known throughout a locality.  However, it is very desirable that all users in the same city use the same designator for the city.  That is, any particular locality should have just one DNS name.

. . . 

Individuals or companies may register under any geographic locality.  There is no requirement that they be resident in or have any connection with the locality.  

.vi – Virgin Islands

Local applicants may register under the following subdomains.  Non-Virgin-Island applicants must register under .co.vi or other general second level domains that may be approved (no others are mentioned at <http://www.nic.vi>.)

.edu -- Education

There are no registered subdomains.  All .edu registrants register in the second-level domain, for instance:  uiuc.edu.

.gov – Government

Subdomains are specified in Request for Comments 2146: U.S. Government Internet Domain Names <http://www.ietf.org/rfc/rfc2146.txt?number=2146>.  They basically follow the hierarchy of government agencies.

.mil – Military

Subdomain structure and procedures are military secrets.

Question 35 :
Are there any additional “key players” who monitor or administrate such sub-domains ?


Example :
bar authorities, governmental authorities, etc.

.as – American Samoa

No.

.gu -- Guam

Yes.  See above on Chamorro names and trademarks.

.mp – Northern Mariana Islands

No.

.pr – Puerto Rico

No.

.um -- US Minor Outlying Islands

No.

.us – United States

Yes.  There are delegated registrars for most subdomains.

.vi – Virgin Islands

No.

.edu – Education

There are no registered subdomains.

.gov – Government

The government agency responsible for the second level domain (in .gov) or the third level domain (in .fed.gov) monitors use of the subdomains.

.mil – Military

A military secret.

Question 36 :
Are there any additional requirements to be met for an Applicant in order to register a domain name in any specific sub-domain ?  Do these conditions have to be met by the Applicant during the whole term of the registration agreement ?

.as – American Samoa

No.

.gu -- Guam

Yes.  One may only register in the appropriate subdomain.  In theory these conditions should be met during the whole term of the agreement.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

.um -- US Minor Outlying Islands

.us – United States

Yes.  Only authorized authorities can register in subdomains, except that anyone in the United States can register in a fourth level subdomain, regardless of their actual location.  If authorization ends, the registration should end also.  Thus, even though I am from Illinois I can register my computer as "maggs.honolulu.hi.usa".

.vi – Virgin Islands

Anyone can register in the .co.vi subdomain.

.edu – Education

There are no subdomains.

.gov -- Government

Subdomains are specified in Request for Comments 2146: U.S. Government Internet Domain Names <http://www.ietf.org/rfc/rfc2146.txt?number=2146>.  They basically follow the hierarchy of government agencies.  If the hierarchy of government agencies changes, registration should also change.

.mil – Military

Subdomain details are a military secret.

Question 37 :
How are these additional requirements enforced and by whom ?

.as – American Samoa

No requirements.

.gu – Guam

By the registration authority.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

No requirements.

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

By the central and delegated registrars.  For .fed.us, by the General Services Administration.

.vi – Virgin Islands

No requirements.

.edu -- Education

No subdomains.

.gov – Government

By the General Services Administration.

.mil – Military

Requirements are a military secret.

Question 38 :
Please comment on whether you consider any ccTLD practice of differentiation into sub-domains has been useful in avoiding intellectual property disputes (particularly in terms of permitting identical names to co-exist)

.as – American Samoa

There are no subdomains.

.gu -- Guam

.mp – Northern Mariana Islands

Registrations are not being accepted.

.pr – Puerto Rico

.um -- US Minor Outlying Islands

Registrations are not be accepted.

.us – United States

The four level structure for registering businesses is extremely cumbersome, creating extremely long names subject to special hyphenization rules.  Users would have trouble remembering and typing these multilevel domain names.  As a result of this, businesses do not use the .us domain name.  Why would any sane business call a website, for instance, "amazon.seattle.wa.us, when it could call the website "amazon.com." The complete discouragement of business use caused by the four-level structure the .us domain has totally prevented intellectual property disputes concerning .us domains from arising.

.vi – Virgin Islands

The subdomain structure would segregate local businesses:  business.vi from businesses from other jurisdictions, which would have to register as business.co.vi.  Since no legal disputes are known to have arisen, the structure is still untested.

.edu – Education

There is no structure.

.gov – Government

Intellectual property disputes cannot occur  between government agencies.

.mil – Military

Intellectual property disputes cannot occur between military units.

4. Representations and warranties

Question 39 :
Does the Registration Authority / Agent require the Applicant to certify upon registration that the information provided is true and accurate?  

.as – American Samoa

The contract includes the following:

6)  Registrant is responsible for its selection of the domain name.  Consequently, Registrant shall defend, indemnify and hold harmless ASNIC, its officers, directors, employees and agents (collectively, the "Indemnified Parties") for any loss, damage, expense or liability resulting from any claim, action or demand arising out of or related to the use or registration of the domain name, including

reasonable attorneys fees.  Such claims shall include, without limitation, those based upon trademark or service mark infringement, trade name infringement, dilution, tortious interference with contract or prospective business advantage, unfair competition, defamation or injury to business reputation.  The Indemnified Parties agree to give Registrant written notice of any such claim, action or demand within a reasonable time. Registrant agrees that the Indemnified Parties shall be defended by attorneys of their choice at Registrant's expense, and that Registrant shall advance the costs of such litigation, in a reasonable fashion, from time to time. The failure to abide by this provision shall be considered a material breach of this Registration Agreement and permit ASNIC to immediately

withdraw the use and registration of domain name from Registrant.

.gu -- Guam

.mp – Northern Mariana Islands

Not accepting applications

.pr – Puerto Rico

.um -- US Minor Outlying Islands

Not accepting applications.

.us – United States

.vi – Virgin Islands

.edu -- Education

Yes.

.gov -- Government

.mil – Military

Procedures are a secret.  Military discipline rules provide severe punishment for making false statement in the course of military operations.

Question 40 :
Does the Registration Authority / Agent take any steps to verify that the information provided by the Applicant is true and correct?  Please describe in case of affirmative answer.


Example : on-line data validation mechanisms, automatic confirmation by e-mail. 

.as – American Samoa

.gu – Guam

                          CHAMORU NAMES

   If your Domain uses a Chamoru-Guamanian name, public Law 10-138,

   17-10 requires that we will consult with the Guam Place Name

   Commission regarding the appropriateness of your chamorro domain

   name. A chamorro word cannot be owned. However, if no objections

   are raised by the appropriate agencies, we will assure that your

   name uniqueness and domain name will not be claimed by anyone if

   you employ it in the service of the People of Guam.

.mp – Northern Mariana Islands

.pr – Puerto Rico

.um -- US Minor Outlying Islands

.us – United States

.vi – Virgin Islands

According to the official website:

2.3 All NEW second level domain requests made to the VI REGISTRY shall conform to the rules applying at the time of registration. This registration system is partially automated and the VI REGISTRY robot shall check to see that the specified domain names is operational and the specified email addresses exist at the time of registration. 

.edu -- Education

The Registration authorities takes steps to verify that the applicant is an accredited four-year undergraduate educational institution or an accredited post-graduate institution.  Many applicants are rejected.

.gov – Government

The General Services Administration checks for conformance with the applicable regulations.

.mil – Military

Security measures are secret.

Question 41 :
Does an Applicant have the obligation to represent and warrant that the domain name registered by him does not infringe any third party’s intellectual property right ?

.as – American Samoa

The contract provides:

A)  Registrant's statements in the application are true and Registrant has the right to use the domain name as requested in the Registration Agreement;

B)  Registrant has a bona fide intention to use the domain name on a active basis on the Internet; 

C)  Registrant is not seeking to use the domain name for any unlawful purpose, including, without limitation, tortious interference with contract or prospective business advantage, unfair competition,

injuring the reputation of another, or for the purpose of confusing or misleading a person, whether natural or incorporated.

D)  Registrant is not seeking to use the domain name for any purpose which may be offending to the values and morals of American Samoa, including, without limitation, pornographic or racist material. Registrant agrees that ASNIC shall have the right in its sole discretion to determine if a domain name is offensive.

E)  Registrant agrees to abide by the Uniform Domain Name Dispute Resolution Policy of AS Domain Registry detailed at http://www.nic.as/udrp.html.

F)  The use or registration of the domain name by Registrant does not interfere with or infringe the right of any third party in any jurisdiction

with respect to trademark, service mark, trade name, company name or any other intellectual property right;

.gu -- Guam

No.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

No requirements posted on website.

.um -- US Minor Outlying Islands

Not accepting registration.

.us – United States

The current contract, which is scheduled to be replaced in 2001, provides:

REPRESENTATIONS AND WARRANTIES. You agree and warrant that: (i) the information that you or your agent on your behalf provide to us during the application process to register your domain name or to apply for other VERISIGN GRS service(s) is, to the best of your knowledge and belief, accurate and complete, and that any future changes to this information will be provided to us in a timely manner according to the modification procedures in place at that time, (ii) to the best of your knowledge and belief neither the registration of your domain name nor the manner in which you intend to use such domain name directly or indirectly infringes the legal rights of a third party, (iii) you have all requisite power and authority to execute this Agreement and to perform your obligations hereunder, and (iv) you are of legal age to enter into this Agreement. You agree that your use of our service(s) is solely at your own risk. You agree that all of our services are provided on an "as is" and "as available" basis. 

.vi – Virgin Islands

The contract provides:


8. Indemnity. 

The Applicant agrees, in the event the Registration Agreement is accepted by the VI REGISTRY and a subsequent dispute arises with any third party, to indemnify and hold the VI REGISTRY harmless pursuant to the terms and conditions contained in the Dispute Resolution Policy. The Applicant indemnifies the VI REGISTRY and each of the members of its Board of Directors against any claim that the registration of the Domain Name or the manner in which the Domain Name is directly or indirectly used infringes the legal rights of any third party (except for claims arising from the VI REGISTRY negligence or breach of the terms of the contract); and indemnifies them against the reasonable costs and expenses, however they may arise, incurred in defending or dealing with such a claim. 

.edu -- Education

Since the registrar is the same as that of the central registrar for .us, I assume that the same contract terms are used.

.gov – Government

No warranty required.

.mil – Military

No rules posted on website.

Question 42 :
Are there any additional steps taken by the Registration Authority / Agent in order to prevent “cybersquatting” or “warehousing” of domain names in your ccTLD ?  Please describe.

.as – American Samoa

The Contract provides:

3)  Active Usage.  Registrant agrees to actively use its domain name on the Internet and will be responsible to give ASNIC written notice of any technical difficulties which prevent the active use of its domain name within a reasonable time.  The failure to abide by this provision shall be considered a material breach of this Registration Agreement and permit ASNIC to immediately withdraw the use and registration of domain name from Registrant.

.gu -- Guam

The Registration Requires that registrants have a local agent in Guam.  The registrant will not register a domain name that contains a mark registered on the Guam trademark registry without permission of the trademark owner.

.mp – Northern Mariana Islands

Not currently engaged in registration.

.pr – Puerto Rico

No details given on website.

.um -- US Minor Outlying Islands

Not currently engaged in registration.

.us – United States

The hierarchical structure and the requirement that government bodies give proof of authority upon demand prevent "warehousing" and "cybersquatting."

.vi – Virgin Islands

No.

.edu – Education

No.

.gov -- Government

The requirement of hierarchical registration prevents "cybersquatting" and "warehousing."

.mil – Military

While details are a secret, presumably there is a system of hierarchical registration that prevents "cybersquatting" and "warehousing."

5. Qualification of the “right” in the registered domain name

Question 43 :
Which right does an Applicant obtain by registering a domain name ?

Example : 
the domain name becomes his property, Applicant obtains a license from the Registration Authority, …

.as – American Samoa

A contractual right to have the domain name included in the registry.

.gu – Guam

A right to have the domain name included in the registry

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

Website is silent on this issue.

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

Applicant obtains the right to the registry services specified in the contract between itself and the registrar.  However this right is subject to the following contractual provision:

17. DISCLAIMER OF WARRANTIES. WE EXPRESSLY DISCLAIM ALL WARRANTIES OF ANY KIND, WHETHER EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE AND NON-INFRINGEMENT. WE MAKE NO WARRANTY THAT OUR SERVICE(S) WILL MEET YOUR REQUIREMENTS, OR THAT THE SERVICE(S) WILL BE UNINTERRUPTED, TIMELY, SECURE, OR ERROR FREE; NOR DO WE MAKE ANY WARRANTY AS TO THE RESULTS THAT MAY BE OBTAINED FROM THE USE OF THE SERVICE(S) OR AS TO THE ACCURACY OR RELIABILITY OF ANY INFORMATION OBTAINED THROUGH OUR .US DOMAIN NAME REGISTRATION SERVICE. 
12. LIMITATION OF LIABILITY. You agree that our entire liability, and your exclusive remedy, with respect to any VERISIGN GRS service(s) provided under this Agreement and/or for any breach of this Agreement and assigns is solely limited to the amount of $100.00 USD. VERISIGN GRS, its employees, agents, contractors, officers, directors, shareholders, and affiliates, shall not be liable for any direct, indirect, incidental, special or consequential damages resulting from the use or inability to use any of the VERISIGN GRS services or for the cost of procurement of substitute services. Some states do not allow the exclusion or limitation of liability for consequential or incidental damages; in such states, our liability is limited to the extent permitted by law. We disclaim any and all loss or liability resulting from, but not limited to: (1) loss or liability resulting from access delays or access interruptions; (2) loss or liability resulting from data non-delivery or data mis-delivery; (3) loss or liability resulting from acts of God; (4) loss or liability resulting from errors, omissions, or misstatements in any and all information or service(s) provided under this Agreement; (5) loss or liability that you may incur in connection with our processing of your application for our services, our processing of any authorized modification to your domain name record; or (6) loss or liability as a result of the application of our dispute procedures described in Section 9, DOMAIN NAME DISPUTES. 
It is quite possible that, given the monopoly position of the company providing registry services and the fact that this is a contract of adhesion, that a court would find the above provisions to be unconscionable and therefore void in whole or in part.  It is also quite possible that in its new contract solicitation, the Department of Commerce will forbid such one-sided language.

Applicant does not obtain any trademark rights by merely by registering, because trademarks rights are obtained in the United States only by use as a trademark.  Because of the almost total absence of commercial use of the .us domain, trademark rights would rarely arise.  In the unlikely event that there was a trademark dispute involving a .us domain name that was in commercial use, the trademark owner would have the rights granted by the Trademark Act, including its very strong anticybersquatting provisions and also the rights granted by state trademark law.

.vi – Virgin Islands

The applicant obtains the right to have the domain name included in the registry, subject to the following contractual limitation of liability.

7. Limitation of Liability. 

The Applicant agrees that the VI REGISTRY shall have no liability to the Applicant for any loss the Applicant may incur in connection with the VI REGISTRY processing of this Registration Agreement, in connection with the VI REGISTRY processing of any authorized modification to the domain name's record during the covered period, as a result of the Applicant's agent's failure to pay either the initial registration fee or renewal fee, or as a result of the application of the provisions of the Dispute Policy. The Applicant agrees that in no event shall the maximum liability (including liability for negligence) of the VI REGISTRY under this Registration Agreement for any matter exceed 125% of the Registration fee paid in respect to a particular period of registration. 

.edu -- Education

Since the current registration contractor is the same as the central registration contractor for .us, I assume the rights obtained and the disclaimers are the same.

.gov -- Government

The applicant obtains the right to have the General Services Office include the appropriate entries in the register.

.mil – Military

Details are secret.  Presumably the Registration Authority is obliged to keep an accurate and current registry.

Question 44 :
Is the obtained right conditional in any way ?

.as – American Samoa

.gu – Guam

.mp – Northern Mariana Islands

.pr – Puerto Rico

.um -- US Minor Outlying Islands

.us – United States

The current contract contains the following provisions.

3. COMPLIANCE WITH RFC 1480. You are responsible for knowing and agree to abide by the requirements for naming structure, registration and database information specified in the third party document known as RFC 1480, The US Domain, as supplemented by the rules and procedures on the .US Domain Web site at http://www.nic.us, which may be amended from time to time. In addition, a registrant that intends to re-delegate a locality name must adhere to the rules located at http://www.nic/us/register/locality.html, as may be amended from time to time. 

. . . 

18. TERMINATION. We may terminate this Agreement at any time for any reason by giving you 15 days prior notice. You agree that we may terminate this Agreement if the information that you are obligated to provide to register your domain name or register for other VERISIGN GRS service(s), or that you subsequently modify, contains false or misleading information, or conceals or omits any information we would consider material to our decision to register your domain name or to continue to provide you with domain name registration services. Furthermore, you agree that we may suspend, cancel or transfer your domain name registration services in order to: (i) correct mistakes made by us, a delegated domain manager, or the registry in registering your chosen domain name, (ii) resolve a dispute under Section 9, DOMAIN NAME DISPUTES, (iii) enforce the guidelines of the .US Domain Registry as set forth in Section 3, COMPLIANCE WITH RFC 1480, or (iv) in the event a successor .US Domain Registry is chosen. We may terminate this Agreement if the third-level domain name under which your domain name is registered is re-delegated to a third-party in accordance with Section 3, COMPLIANCE WITH RFC 1480. 

Since RFC 1480, written in 1993, has been rendered largely obsolete by changes in the way the Internet works (growth of website hosting companies, DHCP, etc.), it is likely that it will be replaced by a new set of policies as part of the restructuring of .us.  Thus whether or not the new contract is awarded to the existing contractor, major changes in the above clauses are almost certain.

.vi – Virgin Islands

.edu -- Education

.gov -- Government

.mil – Military

6. Term and termination of the registration agreement

Question 45 :
What is the term of the domain name registration / obtained right ?

Example :
license for 3 years (upon payment, upon confirmation, …), property for an indefinite duration, …

.as – American Samoa

Initial registration for two years.  Then annual renewal.

.gu -- Guam

Since there are no fees, registration is of indefinite duration.

.mp – Northern Mariana Islands

Not accepting registrations

.pr – Puerto Rico

Private registrar registers initially for two years.  Then annual renewal. <http://rs.supralink.net/whois/countries/pr/>

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

Because, the central registrar and most delegated registrars charge no fees, the term is of indefinite duration.  With the planned introduction in 2001 of private-for profit registrars charging fees, there will necessarily be a change whereby the duration will correspond to the duration for which a fee has been paid.

.vi – Virgin Islands

One year followed by annual renewal.

.edu – Education

Website does not give information, but I assume it is the usual initial two years plus annual renewal.

.gov -- Government

One year followed by annual renewal.

.mil – Military

No information available.

Question 46 :
Can the registration agreement be terminated ?  If yes, by whom and in which occasions ?

.as – American Samoa

.gu -- Guam

.mp – Northern Mariana Islands

.pr – Puerto Rico

.um -- US Minor Outlying Islands

.us – United States

The registrant can terminate the agreement at any time.  The contract gives the contractor that conducts the registration extensive rights to terminate the agreement:

18. TERMINATION. We may terminate this Agreement at any time for any reason by giving you 15 days prior notice. You agree that we may terminate this Agreement if the information that you are obligated to provide to register your domain name or register for other VERISIGN GRS service(s), or that you subsequently modify, contains false or misleading information, or conceals or omits any information we would consider material to our decision to register your domain name or to continue to provide you with domain name registration services. Furthermore, you agree that we may suspend, cancel or transfer your domain name registration services in order to: (i) correct mistakes made by us, a delegated domain manager, or the registry in registering your chosen domain name, (ii) resolve a dispute under Section 9, DOMAIN NAME DISPUTES, (iii) enforce the guidelines of the .US Domain Registry as set forth in Section 3, COMPLIANCE WITH RFC 1480, or (iv) in the event a successor .US Domain Registry is chosen. We may terminate this Agreement if the third-level domain name under which your domain name is registered is re-delegated to a third-party in accordance with Section 3, COMPLIANCE WITH RFC 1480. 

However, a mass termination by the contractor would violate its contract obligations to the United States government and so is unlikely to happen.

.vi – Virgin Islands

.edu – Education

.gov -- Government

Registrant can terminate at any time.  Registrar can terminate for non-payment of fees or in case of change in U.S. government domain structure.

.mil – Military

Website does not indicate.

7. Licensing and transfer of domain names

Question 47 :
Is it authorised to transfer a domain name to a third party under the laws of your country, c.q. under your domain name registration agreements / policies ?

In general under United States law, contractual rights, including the right to domain name registration, are assignable, unless the contract contains a prohibition on assignment..  However, if the applicant claims trademark rights in the domain name, these rights are not assignable separate from the business that is identified by the trademark.  If a domain name that constituted a trademark were assigned separate from the business, the assignment of the domain name would be effective, but the trademark rights would not pass to the assignee.

.as – American Samoa

The contract contains no prohibition on assignment.  The assignor would need to fill out the on-line modification form.  <https://www.nic.as/form.cfm?zero=MOD>

.gu – Guam

There is no formal contract.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

The contract with the company that performs registration is an ordinary contract.  The rights under the contract can be assigned and the duties can be delegated under the common-law rules applying to all contracts.  However, for obvious reasons, there are restrictions on the transfer of names of localities.  The current contract provides: 

3. COMPLIANCE WITH RFC 1480. You are responsible for knowing and agree to abide by the requirements for naming structure, registration and database information specified in the third party document known as RFC 1480, The US Domain, as supplemented by the rules and procedures on the .US Domain Web site at http://www.nic.us, which may be amended from time to time. In addition, a registrant that intends to re-delegate a locality name must adhere to the rules located at http://www.nic/us/register/locality.html, as may be amended from time to time. 
.vi – Virgin Islands

.edu -- Education

.gov -- Government

No.

.mil – Military

No.
Question 48 : 
Is it authorised to license a domain name to a third party under the laws of your country, c.q. under your domain name registration agreements / policies ?

.as – American Samoa

.gu -- Guam

.mp – Northern Mariana Islands

.pr – Puerto Rico

.um -- US Minor Outlying Islands

.us – United States

The contract with the company that performs registration is an ordinary contract.  The rights under the contract can be assigned and the duties can be delegated under the common-law rules applying to all contracts.  However, for obvious reasons, there are restrictions on the transfer of names of localities.  The current contract provides: 

3. COMPLIANCE WITH RFC 1480. You are responsible for knowing and agree to abide by the requirements for naming structure, registration and database information specified in the third party document known as RFC 1480, The US Domain, as supplemented by the rules and procedures on the .US Domain Web site at http://www.nic.us, which may be amended from time to time. In addition, a registrant that intends to re-delegate a locality name must adhere to the rules located at http://www.nic/us/register/locality.html, as may be amended from time to time. 
In the above contractual clause "http://www.nic/us/register/locality.html" is an obvious typographical error.  It should read:  "http://www.nic.us/register/locality.html".

.vi – Virgin Islands

.edu – Education

Yes, provided the licensee qualifies for registration in .edu.

.gov – Government

No.

.mil – Military

No.

Question 49 :
If the Applicant has the right to transfer the domain name, which formalities have to be met in order to do so ?  Which (third) parties have to be notified of such transfer / license ?

.as – American Samoa

To transfer a domain name, the registrant merely needs to fill out the form at:  <https://www.nic.as/form.cfm?zero=MOD>.

.gu – Guam

The transferor must provide the necessary information to the Registration Authority.

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

Policy not stated on website.

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

If the transfer does not involve a locality name, the only notice necessary is to the delegated registrar and the company conducting the registration.  If the transfer does involve a locality name, the following rules found at <http://www.nic.us/register/locality.html> must be obeyed:

Policy on Delegation of Locality 
For delegations (or redelegations) made after 1-Jul-97, it is assumed by the US Domain Registry that every applicant for the delegation (or redelegation) of a locality name has the written authorization of the legitimate government for that locality for that applicant to manage the domain name of that locality. 

Evidence of such authorization does not need to be presented at the time of delegation (except that the administrative contact on the application must be a government representative). However, if the delegation is later challenged or contested, the manager of the locality domain must produce the letter of authorization. Failure to produce sufficient documentation will be considered falsification of the initial .US agreement. The management of the locality domain in question will be transferred to an authorized locality government.  

If there is a dispute as to the legitimate government for a locality and who may act for it, the league of cities or association of municipalities in that state (as recognized by the National League of Cities) may be asked to assist in resolution decisions. 

In some places there are overlapping jurisdictions with the same name (for example, the city of Los Angeles and the county of Los Angeles). In such cases, the higher level government would have priority. 

The policy given above does not apply to domains that were delegated before 1-Jul-97.

.vi – Virgin Islands

.edu – Education

Only the contractor conducting the registration need be notified.

.gov – Government

No transfer allowed.

.mil – Military

Presumably no transfer allowed.

Question 50 :
Which representations and warranties have to be rendered by an Applicant and/or assignee of the domain name in case of transfer / license ?

.as – American Samoa

.gu – Guam

The assignee must show that it satisfies the requirements for registration in Guam (e.g., local agent.)

.mp – Northern Mariana Islands

Not accepting registrations.

.pr – Puerto Rico

Information not available on dysfunctional website.

.um -- US Minor Outlying Islands

Not accepting registrations.

.us – United States

Policy on Delegation of Locality [from http://www.nic.us/register/locality.html>]

For delegations (or redelegations) made after 1-Jul-97, it is assumed by the US Domain Registry that every applicant for the delegation (or redelegation) of a locality name has the written authorization of the legitimate government for that locality for that applicant to manage the domain name of that locality. 

Evidence of such authorization does not need to be presented at the time of delegation (except that the administrative contact on the application must be a government representative). However, if the delegation is later challenged or contested, the manager of the locality domain must produce the letter of authorization. Failure to produce sufficient documentation will be considered falsification of the initial .US agreement. The management of the locality domain in question will be transferred to an authorized locality government.  

.vi – Virgin Islands

The terms of registration provide:


20. Assignment. 

The contract may be assigned by the VI REGISTRY. The Applicant may assign the contract subject to any change made pursuant to clause 21 below, and transfer the registration of the Domain Name, by strict adherence to the procedure in force at the time of transfer and payment of the appropriate transfer fee applicable at the time of the transfer. No other method of transfer is permitted. 


21. Renewal or Transfer 
The VI REGISTRY may change the terms and conditions of the contract on renewal or transfer of the registration of the Domain Name. All transfers and renewals will be made under the VI REGISTRY's Terms & Conditions for the Registration of Domain Names current at the time of the transfer or renewal and, in the case of a transfer, as agreed by the Transferor. 

.edu -- Education

The transferee must be an accredited four-year undergraduate educational institutions or an accredited graduate educational institution.

.gov – Government

No transfers are allowed.

.mil – Military

Presumably no transfers are allowed.

B. Additional Comments & Remarks [To Questions 1 through 50]

Please list, if necessary, any remaining key points of attention that were not included in the questions which were raised in the present International Survey.  Please note that your remarks might be very important in drafting a second or additional version of this International Survey, broadening the scope and impact our joint project might have.

There two points that were not included in Questions 1-50, which I think are worthy of remark.

1.  What is the Cost of Registration in Terms of Time of Staff of the Registrant?

Although registration in the .us domain is generally free, the cost in staff time to figure out the complex system of delegated registrars is very high compared to the simple .com, .net, and .org registration offered by the competing private registrars.  Thus .us is no bargain.

2.  How long does it take to register?

This is a measure of the efficiency of the system.  Compared to .com, where registration is almost instant, .us gets a very bad grade.

3.  What reforms should be made in the system?

.as – American Samoa

The ownership of the Registration Authority by a private party subject to no legal controls is undesirable. However, any change may require compensation of this party for the taking of his private property.

.gu – Guam

Given the relatively small number of Guam registrants, the prohibition on second-level registration seems undesirable.

.mp – Northern Mariana Islands

The Registration Authority needs to start taking registrations.

.pr – Puerto Rico

The Registration Authority needs to fix its dysfunctional website and publish its rules.  If its rules are those stated by the private company offering .pr registration, the requirements – such as that of document bearing a corporate seal – are too cumbersome. <http://rs.supralink.net/whois/countries/pr/>.

.um -- US Minor Outlying Islands

The Registration Authority needs to start taking registrations.

.us – United States

The present system is a disaster.  It needs to be scrapped and completely replaced.  First, it is based on totally obsolete UUNet technology.  It assumes that the purpose of a domain name is to a specific computers in a specific physical  location.   But this is not the way domain names are used today.  Domain names identify businesses and institutions.  Domain names stay stable, but the particular host computer (or computers) used varies over time with changes in technology.  Most small businesses, for instance, use web hosting services, about whose physical location they neither know or care.  High volume websites use networks of cache computers, whose location also is totally unrelated to the location of the business.  Virtual businesses may be quite large and have no bricks-and-mortar location and no host computers.

Because domain names are used by people to identify businesses and institutions, the important features must be their advertising value and ease of use.  Ease of memory and use is also important when domain names are used in e-mail addresses.  The limitation to fourth-level domain name registration makes the names hard to remember and hard to type.

The other problem with .us is the cumbersome subregistrar system, with its costs in time to figure out how to register.

The new contract being proposed by the Department of Commerce will create a private registrar system, which should make registration much more accessible.

<http://www.ntia.doc.gov/ntiahome/domainname/agreements/amendment21.htm>

The one change that could make .us widely used by businesses and institutions in the United States would be to allow any individual or organization to register of second level domains, e.g., "amazon.us".  Until this change is made, .us cannot possibly compete with .com , .org, .net, or the various open foreign registries, such as .tv.  Obviously there would be numerous problems if this change is made.  Key issues that would arise would include (but by no means be limited to): (1) the treatment of generic names (e.g. wine.us, cars.us, movies.us) – lottery, first-come, first-served (which might in fact amount to a lottery), auction, or use as public index sites; (2)  special privileges for existing .com names – suppose the American Society for Preservation of  Brazilian Rainforests registers "amazon.us"; and (3) rights to register city names at the second level "chicago.us"

.vi – Virgin Islands

This appears to be an excellent, well-run system.  The limitation of second-level domains to local businesses and residents is quite appropriate.

.edu – Education

This system appears to work well. 

.gov – Government

This system appears to work well.

.mil – Military

Workings of this system are a military secret.
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B.  Domain Name Dispute Resolution

General note.  Almost all case law in the United States concerning domain names involves the interpretation and application of the Trademark Act of 1946, as amended, 15 U.S.C. §§ 1051-1127.  Trademark Act is also know as the "Lanham Act" in honor of the Representative Lanham, the member of Congress primarily responsible for enactment of the Act in 1946.  Courts often cite to the original numbering system of the Act -- §§ 1-46, instead of to the sections of the Act as incorporated in the United States Code ("U.S.C.").  Thus a citation to § 43(a) of the Lanham Act or of the Trademark Act is the same as a citation to 15 U.S.C. § 1125(a) of the Trademark Act.  The trend is toward using the official formal citation, which is to the Trademark Act and to the United States Code.  I will follow this trend in this report.  Because United States law equates trademarks and service marks, everything discussed below about trademarks is equally applicable to service marks.

The present chapter relates not only to domain name dispute resolution procedures in your ccTLD, but also to procedures regarding gTLD’s or conflicts in other ccTLD’s which have a link with your country (e.g. trademark owner is a resident of your country and the domain name dispute relates to the registration and/or use of the corresponding domain name in the ccTLD of a neighbouring country).  Please make a clear distinction, for each question, between the following hypotheses :

a) procedures regarding your country’s ccTLD

b) procedures regarding gTLD’s, with a link to your country

c) procedures regarding other ccTLD’s, with a link to your country

8. Legal framework

Question 51 :
Please list the legal grounds on which a intellectual property right holder (trademark or trade name owner) can enforce his intellectual property right in order to prevent “cybersquatting” or “domain name warehousing” by third parties.  Please clearly specify for which TLD’s this legislation is relevant.

In all situations the relevant legislation and case law applies to all TLD's.

Please specify under each element whether this element can be invoked by the “owner” of the trademark, trade name, company name

Criminal prosecutions can only be brought by public authorities.  Public consumer protection measures can only be instituted by Federal or state authorities.  In all other cases the "owner" can bring such an action.

… and give a brief summary of relevant (domain name related) case law under such legislation.

Before the enactment in 1999 of amendments to the Trademark Act specifically dealing with cybersquatting and cyberpiracy of personal names, the courts stretched traditional trademark law and anti-dilution law to cover cases of cybersquatting and personal name cyberpiracy.  Since the enactment of these amendments, it has been unnecessary to stretch other legal concepts.  So the courts have adopted a dual approach.  If a cybersquatter or personal name pirate is not engaged in the sale of goods or services, the courts use the new cybersquatting and personal name cyberpiracy legislation.  If there is sale of goods and services, the courts may use both traditional trademark and dilution law and also (if appropriate) the new legislation.

The first appellate court case to apply the cyberpiracy provisions of the Trademark Act is the leading case on the subject.  Sporty's Farm L.L.C. v. Sportsman's Market, Inc., 202 F.3d 498, cert. denied, 120 S.Ct. 2719 (2000).  It is essentially a straightforward application of the statutory criteria for "cyberpiracy."

· can criminal sanctions be imposed ?  Please specify, list the conditions, scope, etc. of such legislation ?

Criminal sanctions cannot be imposed merely for squatting on or warehousing a domain name.  However, if the domain name is used to sell goods or services in violation of a trademark registered on the principal register in the United States Patent and Trademark, in certain circumstances there may be criminal penalties under 18 U. S. C. § 2320, which imposes penalties for "Trademark Counterfeiting" of  up to a $5,000,000 fine and up to 20 years imprisonment for guilty individuals and up to a $15,000,000 fine for other persons (e.g., corporations).
· trademark law ? (e.g. mcdonalds.com)

If the website is used to sell similar goods or services under a name confusingly close to a registered or unregistered trademark, e.g., selling cheeseburgers at a site called "macdonalds.com," (as opposed to the official McDonalds's website starting with "mc" not "mac," there is a clear violation of the Trademark Act, 15 U.S.C. § 1032 (for registered marks) or 15 U.S.C. § 1125(a) (for all marks) If the website is used to sell different goods or services under a "famous" mark, e.g., selling TV sets from "mcdonalds.tv," there may be a violation of the anti-dilution provisions of the trademark law.  15 U.S.C. §1125(c).

· trade name law ? company name law ?

Tradenames (in the sense of names under which individual entrepreneurs and companies do business) and company names are protected by common-law unfair competition law and by the very broadly interpreted provisions of  a section of the Trademark Act, 15 U.S.C. § 1125(a):

§ 1125.  False designations of origin and false descriptions forbidden 

(a) Civil action. 
   (1) Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which-- 
      (A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or 
      (B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or geographic origin of his or her or another person's goods, services, or commercial activities, 
   shall be liable in a civil action by any person who believes that he or she is or is likely to be damaged by such act. 
   (2) As used in this subsection, the term "any person" includes any State, instrumentality of a State or employee of a State or instrumentality of a State acting in his or her official capacity. Any State, and any such instrumentality, officer, or employee, shall be subject to the provisions of this Act in the same manner and to the same extent as any nongovernmental entity. 
   (3) In a civil action for trade dress infringement under this Act for trade dress not registered on the principal register, the person who asserts trade dress protection has the burden of proving that the matter sought to be protected is not functional. 
  
private / personal names ? (e.g. madonna.com, juliaroberts.com)

Individuals are protected under the common law rules on right of publicity and under a section of the Trademark Act, 15 U.S.C. § 1129, which provides:

§ 1129.  Cyberpiracy protections for individuals 

(1) In general. 
   (A) Civil liability. Any person who registers a domain name that consists of the name of another living person, or a name substantially and confusingly similar thereto, without that person's consent, with the specific intent to profit from such name by selling the domain name for financial gain to that person or any third party, shall be liable in a civil action by such person. 
   (B) Exception. A person who in good faith registers a domain name consisting of the name of another living person, or a name substantially and confusingly similar thereto, shall not be liable under this paragraph if such name is used in, affiliated with, or related to a work of authorship protected under title 17, United States Code, including a work made for hire as defined in section 101 of title 17, United States Code, and if the person registering the domain name is the copyright owner or licensee of the work, the person intends to sell the domain name in conjunction with the lawful exploitation of the work, and such registration is not prohibited by a contract between the registrant and the named person. The exception under this subparagraph shall apply only to a civil action brought under paragraph (1) and shall in no manner limit the protections afforded under the Trademark Act of 1946 (15 U.S.C. 1051 et. seq.) or other provision of Federal or State law. 
  
(2) Remedies. In any civil action brought under paragraph (1), a court may award injunctive relief, including the forfeiture or cancellation of the domain name or the transfer of the domain name to the plaintiff. The court may also, in its discretion, award costs and attorneys fees to the prevailing party. 
  
(3) Definition. In this subsection, the term "domain name" has the meaning given that term in section 45 of the Trademark Act of 1946 (15 U.S.C. 1127).

  
(4) Effective date. This subsection shall apply to domain names registered on or after the date of the enactment of this Act [enacted Nov. 29, 1999]. 
· torts ?

Trademark violations are common-law torts in addition to Federal statutory violations.  Because of the clarity of the Federal Trademark Act and uncertainty as to the status of the common law, almost all suits are brought under the Federal Trademark Act, with sometimes the addition of claims under a state antidilution statute.

· unlawful competition ?  

Restatement (Third) of Unfair Competition adopts the position that competition is, in general, a lawful activity, and that only specific types of activity (such as trademark infringement, passing off, reverse passing off, misdescription of one's own goods or a competitors goods, trade secret violation, right to publicity violation) are actionable.  Since all of these are covered by the Trademark Act there is little incentive to seek common law remedies.  There is an older line of cases, particularly in New York, that would hold that any harm rendered by a competitor is a "prima facie tort," and places the burden of proof on the party causing the harm to show that it is justified.

· passing off ?
Actions for passing off are generally brought under the Trademark Act, 15 U.S.C. § 1125(a) quoted above.  A parallel action exists at common law, but is little used.

· illegal advertising ?

Civil suits for false advertising may be brought under the Trademark Act, 15 U.S.C. § 1125(a) quoted above.  A parallel action exists at common law, but is little used.  Since false advertising harms consumers as well as competitors it also may be the subject of consumer protection measures by the Federal Trade Commission and state attorneys general.
Question 52 :
Does your legal framework provide with a definition of “cybersquatting”, “domain name warehousing” or any other, related terms ?  If so, please describe.

The Trademark Act, 15 U.S.C. § 1125(d) provides:

(d) Cyberpiracy prevention. 

   (1) (A) A person shall be liable in a civil action by the owner of a mark, including a personal name which is protected as a mark under this section, if, without regard to the goods or services of the parties, that person-- 
         (i) has a bad faith intent to profit from that mark, including a personal name which is protected as a mark under this section; and 
         (ii) registers, traffics in, or uses a domain name that-- 
            (I) in the case of a mark that is distinctive at the time of registration of the domain name, is identical or confusingly similar to that mark; 
            (II) in the case of a famous mark that is famous at the time of registration of the domain name, is identical or confusingly similar to or dilutive of that mark; or 
            (III) is a trademark, word, or name protected by reason of section 706 of tile 18, United States Code or section 220506 of title 36, United States Code. 
      (B) (i) In determining whether a person has a bad faith intent described under subparagraph (A), a court may consider factors such as, but not limited to-- 
            (I) the trademark or other intellectual property rights of the person, if any, in the domain name; 
            (II) the extent to which the domain name consists of the legal name of the person or a name that is otherwise commonly used to identify that person; 
            (III) the person's prior use, if any, of the domain name in connection with the bona fide offering of any goods or services; 
            (IV) the person's bona fide noncommercial or fair use of the mark in a site accessible under the domain name; 
            (V) the person's intent to divert consumers from the mark owner's online location to a site accessible under the domain name that could harm the goodwill represented by the mark, either for commercial gain or with the intent to tarnish or disparage the mark, by creating a likelihood of confusion as to the source, sponsorship, affiliation, or endorsement of the site; 
            (VI) the person's offer to transfer, sell, or otherwise assign the domain name to the mark owner or any third party for financial gain without having used, or having an intent to use, the domain name in the bona fide offering of any goods or services, or the person's prior conduct indicating a pattern of such conduct; 
            (VII) the person's provision of material and misleading false contact information when applying for the registration of the domain name, the person's intentional failure to maintain accurate contact information, or the person's prior conduct indicating a pattern of such conduct; 
            (VIII) the person's registration or acquisition of multiple domain names which the person knows are identical or confusingly similar to marks of others that are distinctive at the time of registration of such domain names, or dilutive of famous marks of others that are famous at the time of registration of such domain names, without regard to the goods or services of the parties; and 
            (IX) the extent to which the mark incorporated in the person's domain name registration is or is not distinctive and famous within the meaning of subsection (c)(1) of section 43 [subsec. (c)(1) of this section]. 
         (ii) Bad faith intent described under subparagraph (A) shall not be found in any case in which the court determines that the person believed and had reasonable grounds to believe that the use of the domain name was a fair use or otherwise lawful. 
      (C) In any civil action involving the registration, trafficking, or use of a domain name under this paragraph, a court may order the forfeiture or cancellation of the domain name or the transfer of the domain name to the owner of the mark. 
      (D) A person shall be liable for using a domain name under subparagraph (A) only if that person is the domain name registrant or that registrant's authorized licensee. 
      (E) As used in this paragraph, the term "traffics in" refers to transactions that include, but are not limited to, sales, purchases, loans, pledges, licenses, exchanges of currency, and any other transfer for consideration or receipt in exchange for consideration. 
   (2) (A) The owner of a mark may file an in rem civil action against a domain name in the judicial district in which the domain name registrar, domain name registry, or other domain name authority that registered or assigned the domain name is located if-- 
         (i) the domain name violates any right of the owner of a mark registered in the Patent and Trademark Office, or protected under subsection (a) or (c); and 
         (ii) the court finds that the owner-- 
            (I) is not able to obtain in personam jurisdiction over a person who would have been a defendant in a civil action under paragraph (1); or 
            (II) through due diligence was not able to find a person who would have been a defendant in a civil action under paragraph (1) by-- 
               (aa) sending a notice of the alleged violation and intent to proceed under this paragraph to the registrant of the domain name at the postal and e-mail address provided by the registrant to the registrar; and 
               (bb) publishing notice of the action as the court may direct promptly after filing the action. 
      (B) The actions under subparagraph (A)(ii) shall constitute service of process. 
      (C) In an in rem action under this paragraph, a domain name shall be deemed to have its situs in the judicial district in which-- 
         (i) the domain name registrar, registry, or other domain name authority that registered or assigned the domain name is located; or 
         (ii) documents sufficient to establish control and authority regarding the disposition of the registration and use of the domain name are deposited with the court. 
      (D) (i) The remedies in an in rem action under this paragraph shall be limited to a court order for the forfeiture or cancellation of the domain name or the transfer of the domain name to the owner of the mark. Upon receipt of written notification of a filed, stamped copy of a complaint filed by the owner of a mark in a United States district court under this paragraph, the domain name registrar, domain name registry, or other domain name authority shall-- 
            (I) expeditiously deposit with the court documents sufficient to establish the court's control and authority regarding the disposition of the registration and use of the domain name to the court; and 
            (II) not transfer, suspend, or otherwise modify the domain name during the pendency of the action, except upon order of the court. 
         (ii) The domain name registrar or registry or other domain name authority shall not be liable for injunctive or monetary relief under this paragraph except in the case of bad faith or reckless disregard, which includes a willful failure to comply with any such court order. 
   (3) The civil action established under paragraph (1) and the in rem action established under paragraph (2), and any remedy available under either such action, shall be in addition to any other civil action or remedy otherwise applicable. 
   (4) The in rem jurisdiction established under paragraph (2) shall be in addition to any other jurisdiction that otherwise exists, whether in rem or in personam.

Question 53 :
In case there is any specific legislation in your country regarding the registration and/or use of domain names, please give a brief description of the law, the measures which can be taken and which sanctions can be imposed.  Please also describe the most relevant considerations of the legislator.

See the answer to Question 52.  In addition, consider 15 U.S.C. § 1114 2(D), which provides:

   (D) (i) (I) A domain name registrar, a domain name registry, or other domain name registration authority that takes any action described under clause (ii) affecting a domain name shall not be liable for monetary relief or, except as provided in subclause (II), for injunctive relief, to any person for such action, regardless of whether the domain name is finally determined to infringe or dilute the mark. 
         (II) A domain name registrar, domain name registry, or other domain name registration authority described in subclause (I) may be subject to injunctive relief only if such registrar, registry, or other registration authority has-- 
            (aa) not expeditiously deposited with a court, in which an action has been filed regarding the disposition of the domain name, documents sufficient for the court to establish the court's control and authority regarding the disposition of the registration and use of the domain name; 
            (bb) transferred, suspended, or otherwise modified the domain name during the pendency of the action, except upon order of the court; or 
            (cc) willfully failed to comply with any such court order. 
      (ii) An action referred to under clause (i)(I) is any action of refusing to register, removing from registration, transferring, temporarily disabling, or permanently canceling a domain name-- 
         (I) in compliance with a court order under section 43(d) [15 U.S.C. §1125(d)]; or 
         (II) in the implementation of a reasonable policy by such registrar, registry, or authority prohibiting the registration of a domain name that is identical to, confusingly similar to, or dilutive of another's mark. 
      (iii) A domain name registrar, a domain name registry, or other domain name registration authority shall not be liable for damages under this section for the registration or maintenance of a domain name for another absent a showing of bad faith intent to profit from such registration or maintenance of the domain name. 
      (iv) If a registrar, registry, or other registration authority takes an action described under clause (ii) based on a knowing and material misrepresentation by any other person that a domain name is identical to, confusingly similar to, or dilutive of a mark, the person making the knowing and material misrepresentation shall be liable for any damages, including costs and attorney's fees, incurred by the domain name registrant as a result of such action. The court may also grant injunctive relief to the domain name registrant, including the reactivation of the domain name or the transfer of the domain name to the domain name registrant. 
      (v) A domain name registrant whose domain name has been suspended, disabled, or transferred under a policy described under clause (ii)(II) may, upon notice to the mark owner, file a civil action to establish that the registration or use of the domain name by such registrant is not unlawful under this Act. The court may grant injunctive relief to the domain name registrant, including the reactivation of the domain name or transfer of the domain name to the domain name registrant. 
   (E) As used in this paragraph-- 
      (i) the term "violator" means a person who violates section 43(a) [15 U.S.C. § 1125(a)]; and 
      (ii) the term "violating matter" means matter that is the subject of a violation under section 43(a) [15 U.S.C. § 1125(a)]. 


Also consider 15 U.S.C. §1125(a), which provides:

§ 1125.  False designations of origin and false descriptions forbidden 

(a) Civil action. 
   (1) Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which-- 
      (A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or 
      (B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or geographic origin of his or her or another person's goods, services, or commercial activities, 
   shall be liable in a civil action by any person who believes that he or she is or is likely to be damaged by such act. 

. . . 


Question 54 :
In case there would be specific legislation in order to prevent or to react to the unlawful registration and/or use of domain names, please specify the date such laws have entered into force and/or have been modified in order to cope with “cybersquatting” or “domain name warehousing”.  

Nov. 29, 1999, P.L. 106-113, Div B, § 1000(a)(9), 113 Stat. 1536. 


Question 55 :
Please also provide us with an overview of measures which can be taken by trademark / trade name and/or company name holders, whether damages can be claimed and domain names can be transferred to the intellectual property owner as a result of such legal proceeding.

Cybersquatting:

In an in personam action, "the court may order the forfeiture or cancellation of the domain name or the transfer of the domain name to the owner of the mark"

In an in rem action, the court may provide the following remedies under 15 U.S.C. § 1125(d)(2)(D):

      (D) (i) The remedies in an in rem action under this paragraph shall be limited to a court order for the forfeiture or cancellation of the domain name or the transfer of the domain name to the owner of the mark. Upon receipt of written notification of a filed, stamped copy of a complaint filed by the owner of a mark in a United States district court under this paragraph, the domain name registrar, domain name registry, or other domain name authority shall-- 
            (I) expeditiously deposit with the court documents sufficient to establish the court's control and authority regarding the disposition of the registration and use of the domain name to the court; and 
            (II) not transfer, suspend, or otherwise modify the domain name during the pendency of the action, except upon order of the court. 
         (ii) The domain name registrar or registry or other domain name authority shall not be liable for injunctive or monetary relief under this paragraph except in the case of bad faith or reckless disregard, which includes a willful failure to comply with any such court order. 
   (3) The civil action established under paragraph (1) and the in rem action established under paragraph (2), and any remedy available under either such action, shall be in addition to any other civil action or remedy otherwise applicable. 
   (4) The in rem jurisdiction established under paragraph (2) shall be in addition to any other jurisdiction that otherwise exists, whether in rem or in personam. 

If there is a trademark violation as well as cybersquatting, the normal remedies for trademark infringement apply.  If there is "trademark counterfeiting" as well as a trademark violation, the more severe remedies for trademark counterfeiting apply:

Question 56 :
Please also give us a summarised overview of any other domain-name related procedures and proceedings (case-law) in your country.

Examples :
“sucks”-cases, like walmartsucks.com;


In a leading case, Bally Total Fitness Holding Corp. v. Faber, 29 F. Supp.2d 1161 (C.D. Cal. 1998), the court found the defendant had not committed infringement by maintaining the website "ballysucks.com" that was highly critical of Bally and obviously not sponsored by Bally.

typo-cases like  microsft.com, …


In applying cyberpiracy law, the court, under 15 U.S.C. § 1125(d)(1)(A)(ii)(I) and (III) will determine if the domain name is "identical or confusingly similar" to the trademark.  Similarity is also one of the "Polaroid Factors" discussed below at Question 76.



other interesting cases

There are other interesting cases that do not fit into any particular category.

National A-1 Advertising, Inc. v. Network Solutions Inc., 121 F.Supp.2d 156 (D. N.H. 2000), held that there was no First Amendment right to force a registrar operating under government contract to register names that the registrar deemed vulgar.

Name.Space, Inc. v. Network Solutions and National Science Foundation, 202 F.3d 573 (2nd Cir. 2000), held that Network Solutions was subject to the antitrust laws, but had antitrust immunity for actions required under its contract with the United States government.

Register.com, Inc. v. Verio, Inc., 126 F.Supp.2d (S.D.N.Y. 2000), held that a third party could not assert any rights under a registrar's agreement with ICANN, even though ICANN took the position:

To the extent that Register.com is using this legend to restrict otherwise lawful use of the data for mass unsolicited, commercial advertising or solicitations by direct mail or telephone (and not just by electronic mail), it is ICANN's position that Registrar.com (sic) has failed to comply with the promise it made in Section II.F.5 of the Registrar Accreditation Agreement.

9. Dispute resolution policies

Question 57 :
Do the Registration Authority / Agent have an established policy for the resolution of disputes that may arise between the holder of a domain name and a third party?

There are six ccTLD's in the United States.

<http://www.iana.org/cctld/cctld-whois.htm>, so I will answer separately for each:

.as – American Samoa

No.

.gu – Guam

No.

.mp – Northern Mariana Islands

No accepted reservations.

.pr – Puerto Rico

No information available on dysfunctional website.

.um – US Minor Outlying Islands

Not accepting reservations.

.us – United States

Yes.

.vi – Virgin Islands

Yes.

There are three gTLD's administered by or under the control of the United States government, so I will answer separately for each:

.edu – Education

Yes.

.gov -- Government

Disputes are decided administratively by the General Services Administration.

.mil – Military

Disputes would be decided through the military chain of command.

Question 58 :
Does the Registration Authority / Agent become involved in any significant, formal or informal, way in the resolution of the dispute ?  Please describe.

.as – American Samoa

No.

.gu – Guam

No.

.mp – Northern Mariana Islands

Not accepting registrations

.pr – Puerto Rico

No information available on dysfunctional website.

.um – US Minor Outlying Islands

Not accepting registrations.

.us – United States

No.

.vi – Virgin Islands

No.

.edu -- Education

No.

Disputes are decided administratively by the General Services Administration.

.mil – Military

Disputes would be decided through the military chain of command.

10. Court proceedings

Question 59 :
Which courts in your country are competent to receive domain name disputes ?

Competence of a court to receive a domain name dispute depends upon a number of principles of civil procedure law and Constitutional law.  In order to hear a dispute, a court must:  (1) have jurisdiction over the subject matter; (2) be the appropriate venue (location); (3) have Constitutional power to assert jurisdiction over the defendant; and (4) have the statutory or common law power to assert jurisdiction over defendant.  Even if all these conditions are met, the court may refuse to hear the case on the grounds of inconvenient forum ("forum non conveniens").

All Federal and state courts of first interest have subject matter jurisdiction to enforce the Federal Trademark Act (15 U.S.C. §§ 1051-1127).   In theory a claim could also be brought under state law (e.g. common law unfair competition, common law trademark law, state statutory trademark law, right of publicity) in state court.  Such a state claim could be brought in the Federal courts, which have "pendent jurisdiction" over state law claims related to Federal law claims.  Claims under both Federal and state law could also be brought in state court.  However, for various practical and strategic reasons, plaintiffs almost always sue in Federal court.

A civil action must be brought in the proper venue, i.e., before a court in a particular geographic district.  (If a case is brought in a wrong venue, the court will transfer it to a correct venue.)  The relevant Federal venue rules are found in 28 U.S.C. § 1391(b), (c), and (d):

(b) A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in (1) a judicial district where any defendant resides, if all defendants reside in the same State, (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (3) a judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.

(c) For purposes of venue under this chapter, a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced. In a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.

(d) An alien may be sued in any district.

There is a special venue rule for in rem actions under 15 U.S.C. § 1125(d)(2)(A):

   (2) (A) The owner of a mark may file an in rem civil action against a domain name in the judicial district in which the domain name registrar, domain name registry, or other domain name authority that registered or assigned the domain name is located if-- 
         (i) the domain name violates any right of the owner of a mark registered in the Patent and Trademark Office, or protected under subsection (a) or (c); and 
         (ii) the court finds that the owner-- 
            (I) is not able to obtain in personam jurisdiction over a person who would have been a defendant in a civil action under paragraph (1); or 
            (II) through due diligence was not able to find a person who would have been a defendant in a civil action under paragraph (1) by-- 
               (aa) sending a notice of the alleged violation and intent to proceed under this paragraph to the registrant of the domain name at the postal and e-mail address provided by the registrant to the registrar; and 
               (bb) publishing notice of the action as the court may direct promptly after filing the action. 
      (B) The actions under subparagraph (A)(ii) shall constitute service of process. 
      (C) In an in rem action under this paragraph, a domain name shall be deemed to have its situs in the judicial district in which-- 
         (i) the domain name registrar, registry, or other domain name authority that registered or assigned the domain name is located; or 
         (ii) documents sufficient to establish control and authority regarding the disposition of the registration and use of the domain name are deposited with the court. 

This provision was enacted as a result of lobbying by Network Solutions, Inc., which was finding itself defendant in various lawsuits concerning domain names for which it was the registrar.  The provision makes it unnecessary to make the registrar a party to a case.  At the same time it provides a solution for the common problem of a cybersquatter or cyberpirate who fails to update contact information on the registry.  

State venue rules vary from state to state, but are unimportant, since cybersquatting and cyberpiracy cases are rarely brought in state court.  

If it is not possible to bring an in rem action, because the domain is registered with a foreign registration authority or because the address of the cybersquatter or cyberpirate is known, then Constitutional limitations upon the authority of the courts come into play.  Cybersell, Inc. v. Cybersell, Inc. (130 F.3d 414 (9th Cir. 1997) held that a court could not Constitutionally exercise jurisdiction over an out-of-state website owner "who had no contacts with [the state] other than maintaining a home page that is accessible [to residents of the state], and everyone else, over the Internet."

Even if all the requirements for jurisdiction and venue are satisfied, a court may dismiss a case on the grounds of inconvenient forum.  For instance a Federal Court of Appeals has upheld a refusal by a District Court, on grounds of inconvenient forum, to hear a civil action by one Singapore firm against another Singapore firm concerning a copyright infringement in the United States.  Creative Technology, Ltd. v. Aztech Systems Pte. Ltd., 61 F.3d 696 (1995).  While the decision was, in my opinion wrong, and in violation of the Berne Convention, the decision 

suggests that a court might refuse to hear a domain name dispute between two foreign parties, even if the plaintiff showed that it had suffered injuries in the United States market. 

Question 60 :
Can domain name disputes be dealt with through summary proceedings ?

Federal Court rules and the rules of most or all state courts allow "summary judgment" in any civil action if there are no substantial disputed issues of fact.

Question 61 :
How many such courts have jurisdiction ?

In practice such cases are almost always brought in a Federal District Court:

There are 89 districts in the 50 states, which are listed with their divisions in Title 28 of the U.S. Code, Sections 81-144. District courts also exist in Puerto Rico, the Virgin Islands, the District of Columbia, Guam, and the Northern Mariana Islands. In total there are 94 U.S. district courts. Some states, such as Alaska, are composed of a single judicial district. Others, such as California, are composed of multiple judicial districts.

< http://www.uscourts.gov/faq.html#district>

However, cases could be brought in any of first instance in any state, in the District of Columbia, and in any possession of the United States.  There are hundreds of such courts.
Question 62 :
What is the (average) duration of such proceedings ?

It may be possible to obtain a Temporary Restraining Order in one day, a preliminary injunction in a few weeks, or a summary judgment in a few months from the time a complaint is filed.  However, depending upon the backlog in particular courts, it may be months or years from the time a case is filed until it is finally decided.

Question 63 :
What kind of decisions can such court take ? Can they order :

· the transfer of the domain name ?

Yes.

· the cancellation of the application for a domain name ?

Yes.

· the cancellation of the domain name registration ?

Yes.

· damages, and if so, to which extent (direct, indirect, …)

Yes, both direct and indirect.

· what is the legal basis for such decisions (e.g. torts, contract, …) ?

The legal bases are the express provisions of the Trademark Act and the inherent equitable powers of the court inherited from the extraordinary powers of English equity.  For instance, a cybersquatter in the United States who violated trademark rights in the United States using a domain name in a foreign ccTLD could be summarily jailed or fined a large amount of money per day until he obeyed a court injunction to cancel the domain name registration.

Question 64 :
Please list the criteria put forward by the courts on the basis whereof infringement has been considered.



Examples :
registration / use in bad faith of a domain name, etc.

The criteria are listed in 15 U.S.C. § 1125(d) above.

Question 65 :
In case the conditions put forward by the courts are plus/minus the same criteria as proposed by WIPO in their paper “The Management of Internet Names and Addresses : Intellectual Property Issues”, dated April, 1999, please specify which elements are taken into account by the courts.

According to §13 of Annex IV to the WIPO Paper, the registration of a domain name shall be considered to be abusive when all of the following conditions are met:

(i)
the domain name is identical or misleadingly similar to a trade or service mark in which the complainant has rights;  and

17 U.S.C. 1125(d)(1)(A)(ii) provides:

   (I) in the case of a mark that is distinctive at the time of registration of the domain name, is identical or confusingly similar to that mark; 
            (II) in the case of a famous mark that is famous at the time of registration of the domain name, is identical or confusingly similar to or dilutive of that mark; or 

(III) is a trademark word, or name protected by reason of section 706 of Title 18, or section 220506 of title 36, United States Code.

(ii)
the holder of the domain name has no rights or legitimate interests in respect of the domain name;  and

The United States statute does not treat this factor separately, but rather considers it as an element in determining bad faith under 15 U.S.C. § 115(d)(1)(B)(i).

            (I) the trademark or other intellectual property rights of the person, if any, in the domain name; 
            (II) the extent to which the domain name consists of the legal name of the person or a name that is otherwise commonly used to identify that person; 
            (III) the person's prior use, if any, of the domain name in connection with the bona fide offering of any goods or services; 
            (IV) the person's bona fide noncommercial or fair use of the mark in a site accessible under the domain name; 

. . .

            (IX) the extent to which the mark incorporated in the person's domain name registration is or is not distinctive and famous within the meaning of subsection (c)(1) of section 43 [subsec. (c)(1) of this section]. 
         (ii) Bad faith intent described under subparagraph (A) shall not be found in any case in which the court determines that the person believed and had reasonable grounds to believe that the use of the domain name was a fair use or otherwise lawful. 


(iii)
the domain name has been registered and is used in bad faith.

15 U.S.C. § 115(d)(1)(A)(i) makes "bad faith intent to profit" as one of the elements of cyberpiracy:


(i) has a bad faith intent to profit from that mark, including a personal name which is protected as a mark under this section, and

Question 66 :
Which elements are taken into account by the courts in order to evidence the registration and use of a domain name in bad faith ?  Please specify and give details / precedents under each criterion.

FYI : §14 of Annex IV to the WIPO Paper mentions the following criteria :

(i)
an offer to sell, rent or otherwise transfer the domain name to the owner of the trade or service mark, or to a competitor of the owner of the trade or service mark, for valuable consideration;  or

15 U.S.C. § 115(d)(1)(B)(i) provides in part:

 
            (VI) the person's offer to transfer, sell, or otherwise assign the domain name to the mark owner or any third party for financial gain without having used, or having an intent to use, the domain name in the bona fide offering of any goods or services, or the person's prior conduct indicating a pattern of such conduct; 
            (VII) the person's provision of material and misleading false contact information when applying for the registration of the domain name, the person's intentional failure to maintain accurate contact information, or the person's prior conduct indicating a pattern of such conduct; 
            (VIII) the person's registration or acquisition of multiple domain names which the person knows are identical or confusingly similar to marks of others that are distinctive at the time of registration of such domain names, or dilutive of famous marks of others that are famous at the time of registration of such domain names, without regard to the goods or services of the parties; and 



(ii)
an attempt to attract, for financial gain, Internet users to the domain name holder’s website or other on-line location, by creating confusion with the trade or service mark of the complainant;  or

15 U.S.C. § 115(d)(1)(B)(i) provides in part:
            
(V) the person's intent to divert consumers from the mark owner's online location to a site accessible under the domain name that could harm the goodwill represented by the mark, either for commercial gain or with the intent to tarnish or disparage the mark, by creating a likelihood of confusion as to the source, sponsorship, affiliation, or endorsement of the site; 
 


(iii)
the registration of the domain name in order to prevent the owner of the trade or service mark from reflecting the mark in a corresponding domain name, provided that a pattern of such conduct has been established on the part of the domain name holder;  or

15 U.S.C. § 115(d)(1)(B)(i) provides in part:
            (VIII) the person's registration or acquisition of multiple domain names which the person knows are identical or confusingly similar to marks of others that are distinctive at the time of registration of such domain names, or dilutive of famous marks of others that are famous at the time of registration of such domain names, without regard to the goods or services of the parties; and 



(iv)
the registration of the domain name in order to disrupt the business of a competitor.

I am not quite sure quite what this question means.  Obviously I can register a generic domain name even if it disrupts the business of a competitor.  Thus Burger King could register "burgers.com" even if this hurts McDonalds.  But suppose that Burger King registered "mcdonalds.com" before McDonalds tried to register it, but then left the website with merely an "under construction" notice.  A court has broad common law powers to prevent the use by one competitor of improper means to hinder customers from going to another competitor's place of business.  A court might well hold this to be improper means.  There also would be the possibility of claiming "initial interest" confusion, in that customers typing "mcdonalds.com" into their browser would be drawn to the Burger King site under false pretenses, even if they were told the truth once they got to the site and no attempt was made to sell them anything.  See Brookfield Communications, Inc. v. West Coast Entertainment Corp. 174 F.3d 1036 (9th Cir. 1999).

Question 67 :
Is it possible to appeal against such decision ?  If yes, with which courts ?

The losing party has the right to appeal from a Federal District Court to that United States Court of Appeals superior to the particular District Court in the judicial hierarchy.  The Court of Appeals hears appeals in three-judge panels.  The loser may ask the full bench of the particular court of appeals to reconsider the decision of the three-judge panel, but such requests are almost never granted.  The loser at the Court of Appeals level may petition the Supreme Court to take the case.  However, such petitions are granted only very rarely.  There is almost no chance that the Supreme Court will take a case involving a business dispute unless there are significant differences in appellate court interpretations of Federal law or there is an important Constitutional question.

The losing party in state court has a right to appeal.  The varies greatly from state to state.  More populous states have intermediate appellate courts.  Less populous states allow appeal directly to their supreme courts.  After exhausting remedies in the state courts, the losing party can seek review from the United States Supreme Court, but only of issues of issues of Federal law or the Federal Constitution.  There is almost no chance that the Supreme Court will take a case involving a business dispute unless there are significant differences in appellate court interpretations of Federal law or there is an important Constitutional question.

Question 68 :
Please specify which steps have to be taken by foreign complainants in order to bring a domain name case before your courts ?

Foreign complainants are protected equally with domestic complainants and need take only the normal procedural steps of filing a formal complaint in the appropriate court and, in the case of an in personam proceeding, giving appropriate notice to the defendant.  In practice, foreign complainants will have to hire a lawyer licensed to practice in the United States who has the appropriate expertise to represent their interests. 

Question 69 :
Which steps are to be taken in order to enforce court decisions ?

If the decision is in rem against a domain name under 15 U.S.C. § 1125(d)(2), the method of enforcement is cleverly designed to secure the appropriate result without forcing the registrar to become a formal party.

      (D) (i) The remedies in an in rem action under this paragraph shall be limited to a court order for the forfeiture or cancellation of the domain name or the transfer of the domain name to the owner of the mark. Upon receipt of written notification of a filed, stamped copy of a complaint filed by the owner of a mark in a United States district court under this paragraph, the domain name registrar, domain name registry, or other domain name authority shall-- 
            (I) expeditiously deposit with the court documents sufficient to establish the court's control and authority regarding the disposition of the registration and use of the domain name to the court; and 
            (II) not transfer, suspend, or otherwise modify the domain name during the pendency of the action, except upon order of the court. 
         (ii) The domain name registrar or registry or other domain name authority shall not be liable for injunctive or monetary relief under this paragraph except in the case of bad faith or reckless disregard, which includes a willful failure to comply with any such court order. 


If the remedy is in personam against the cybersquatter or cyberpirate, the plaintiff will request that the court grant an appropriate remedy, such as ordering the  cybersquatter to transfer the domain name to the plaintiff, or payment of damages.

Remedies for cyberpiracy against individuals include: 


(2) Remedies. In any civil action brought under paragraph (1), a court may award injunctive relief, including the forfeiture or cancellation of the domain name or the transfer of the domain name to the plaintiff. The court may also, in its discretion, award costs and attorneys fees to the prevailing party. 


15 U.S.C. § 1129(2).
11. Proceedings before a third party dispute resolution service provider

Question 70 :
Does the Registration Authority / Agent require Applicants, in the domain name registration agreement, to submit to any alternative dispute resolution (ADR) procedure.  If affirmative, please specify the procedures of alternative dispute resolution.

Examples :
conciliation, mediation, arbitration or administrative dispute resolution

.as – American Samoa

No.

.gu – Guam

No.

.mp – Northern Mariana Islands

Not accepting registrations

.pr – Puerto Rico

Rules unavailable on dysfunctional website.

.um – US Minor Outlying Islands

Not accepting registrations.

.us – United States

Yes.  The agreement contains the following language:

. DOMAIN NAME DISPUTES. If you registered a domain name through us, you agree to be bound by our current domain name dispute policy that is incorporated herein and made a part of this Agreement by reference. The current version of the dispute policy may be found at our Web site: http://www.networksolutions.com/legal/dispute-policy.html. Please take the time to familiarize yourself with that policy. Further, you agree that in the event a domain name dispute arises with any third party, you will indemnify and hold us harmless pursuant to the terms and conditions set forth in this Agreement to the extent not prohibited by law. If you or we are notified that a complaint has been filed with a judicial or administrative body regarding your use of our domain name registration services, you agree not to make any changes to your domain name record without our prior approval. We may prevent changes to such domain name record until (i) we are directed to do so by the judicial or administrative body, or (ii) we receive notification by you and the other party contesting your registration and use of our domain name registration services that the dispute has been settled. Furthermore, you agree that if you are subject to litigation, arbitration or administrative proceeding regarding your registration and use of our domain name registration services, we may deposit control of your domain name record into the registry of the judicial, arbitration or administrative body by supplying a party with a registrar certificate from us. In the event such control is deposited with the judicial, arbitration or administrative body, you may not be able to either (i) make changes to your domain name record, and/or (ii) use your domain name during the pendancy of the dispute. We will abide by the outcome of the judicial, arbitration or administrative proceeding upon receipt of a final order or award. 

The website mentioned above is inoperative.  The reference apparently should be to:

<http://www.networksolutions.com/en_US/legal/dispute-policy.html>, which provides:

Uniform Domain Name Dispute Resolution Policy
(As Approved by ICANN on October 24, 1999) 

1. Purpose. This Uniform Domain Name Dispute Resolution Policy (the "Policy") has been adopted by the Internet Corporation for Assigned Names and Numbers ("ICANN"), is incorporated by reference into your Registration Agreement, and sets forth the terms and conditions in connection with a dispute between you and any party other than us (the registrar) over the registration and use of an Internet domain name registered by you. Proceedings under Paragraph 4 of this Policy will be conducted according to the Rules for Uniform Domain Name Dispute Resolution Policy (the "Rules of Procedure"), which are available at www.icann.org/udrp/udrp-rules-24oct99.htm, and the selected administrative-dispute-resolution service provider's supplemental rules. 

2. Your Representations. By applying to register a domain name, or by asking us to maintain or renew a domain name registration, you hereby represent and warrant to us that (a) the statements that you made in your Registration Agreement are complete and accurate; (b) to your knowledge, the registration of the domain name will not infringe upon or otherwise violate the rights of any third party; (c) you are not registering the domain name for an unlawful purpose; and (d) you will not knowingly use the domain name in violation of any applicable laws or regulations. It is your responsibility to determine whether your domain name registration infringes or violates someone else's rights. 

3. Cancellations, Transfers, and Changes. We will cancel, transfer or otherwise make changes to domain name registrations under the following circumstances: 

a. subject to the provisions of Paragraph 8, our receipt of written or appropriate electronic instructions from you or your authorized agent to take such action; 

b. our receipt of an order from a court or arbitral tribunal, in each case of competent jurisdiction, requiring such action; and/or 

c. our receipt of a decision of an Administrative Panel requiring such action in any administrative proceeding to which you were a party and which was conducted under this Policy or a later version of this Policy adopted by ICANN. (See Paragraph 4(i) and (k) below.) 

We may also cancel, transfer or otherwise make changes to a domain name registration in accordance with the terms of your Registration Agreement or other legal requirements. 

4. Mandatory Administrative Proceeding. This Paragraph sets forth the type of disputes for which you are required to submit to a mandatory administrative proceeding. These proceedings will be conducted before one of the administrative-dispute-resolution service providers listed at www.icann.org/udrp/approved-providers.htm (each, a "Provider"). 

a. Applicable Disputes. You are required to submit to a mandatory administrative proceeding in the event that a third party (a "complainant") asserts to the applicable Provider, in compliance with the Rules of Procedure, that (i) your domain name is identical or confusingly similar to a trademark or service mark in which the complainant has rights; and (ii) you have no rights or legitimate interests in respect of the domain name; and (iii) your domain name has been registered and is being used in bad faith. In the administrative proceeding, the complainant must prove that each of these three elements are present. 

b. Evidence of Registration and Use in Bad Faith. For the purposes of Paragraph 4(a)(iii), the following circumstances, in particular but without limitation, if found by the Panel to be present, shall be evidence of the registration and use of a domain name in bad faith: (i) circumstances indicating that you have registered or you have acquired the domain name primarily for the purpose of selling, renting, or otherwise transferring the domain name registration to the complainant who is the owner of the trademark or service mark or to a competitor of that complainant, for valuable consideration in excess of your documented out-of-pocket costs directly related to the domain name; or (ii) you have registered the domain name in order to prevent the owner of the trademark or service mark from reflecting the mark in a corresponding domain name, provided that you have engaged in a pattern of such conduct; or (iii) you have registered the domain name primarily for the purpose of disrupting the business of a competitor; or (iv) by using the domain name, you have intentionally attempted to attract, for commercial gain, Internet users to your web site or other on-line location, by creating a likelihood of confusion with the complainant's mark as to the source, sponsorship, affiliation, or endorsement of your web site or location or of a product or service on your web site or location. 

c. How to Demonstrate Your Rights to and Legitimate Interests in the Domain Name in Responding to a Complaint. When you receive a complaint, you should refer to Paragraph 5 of the Rules of Procedure in determining how your response should be prepared. Any of the following circumstances, in particular but without limitation, if found by the Panel to be proved based on its evaluation of all evidence presented, shall demonstrate your rights or legitimate interests to the domain name for purposes of Paragraph 4(a)(ii): (i) before any notice to you of the dispute, your use of, or demonstrable preparations to use, the domain name or a name corresponding to the domain name in connection with a bona fide offering of goods or services; or (ii) you (as an individual, business, or other organization) have been commonly known by the domain name, even if you have acquired no trademark or service mark rights; or (iii) you are making a legitimate noncommercial or fair use of the domain name, without intent for commercial gain to misleadingly divert consumers or to tarnish the trademark or service mark at issue. 

d. Selection of Provider. The complainant shall select the Provider from among those approved by ICANN by submitting the complaint to that Provider. The selected Provider will administer the proceeding, except in cases of consolidation as described in Paragraph 4(f). 

e. Initiation of Proceeding and Process and Appointment of Administrative Panel. The Rules of Procedure state the process for initiating and conducting a proceeding and for appointing the panel that will decide the dispute (the "Administrative Panel"). 

f. Consolidation. In the event of multiple disputes between you and a complainant, either you or the complainant may petition to consolidate the disputes before a single Administrative Panel. This petition shall be made to the first Administrative Panel appointed to hear a pending dispute between the parties. This Administrative Panel may consolidate before it any or all such disputes in its sole discretion, provided that the disputes being consolidated are governed by this Policy or a later version of this Policy adopted by ICANN. 

g. Fees. All fees charged by a Provider in connection with any dispute before an Administrative Panel pursuant to this Policy shall be paid by the complainant, except in cases where you elect to expand the Administrative Panel from one to three panelists as provided in Paragraph 5(b)(iv) of the Rules of Procedure, in which case all fees will be split evenly by you and the complainant. 

h. Our Involvement in Administrative Proceedings. We do not, and will not, participate in the administration or conduct of any proceeding before an Administrative Panel. In addition, we will not be liable as a result of any decisions rendered by the Administrative Panel. 

i. Remedies. The remedies available to a complainant pursuant to any proceeding before an Administrative Panel shall be limited to requiring the cancellation of your domain name or the transfer of your domain name registration to the complainant. 

j. Notification and Publication. The Provider shall notify us of any decision made by an Administrative Panel with respect to a domain name you have registered with us. All decisions under this Policy will be published in full over the Internet, except when an Administrative Panel determines in an exceptional case to redact portions of its decision. 

k. Availability of Court Proceedings. The mandatory administrative proceeding requirements set forth in Paragraph 4 shall not prevent either you or the complainant from submitting the dispute to a court of competent jurisdiction for independent resolution before such mandatory administrative proceeding is commenced or after such proceeding is concluded. If an Administrative Panel decides that your domain name registration should be canceled or transferred, we will wait ten (10) business days (as observed in the location of our principal office) after we are informed by the applicable Provider of the Administrative Panel's decision before implementing that decision. We will then implement the decision unless we have received from you during that ten (10) business day period official documentation (such as a copy of a complaint, file-stamped by the clerk of the court) that you have commenced a lawsuit against the complainant in a jurisdiction to which the complainant has submitted under Paragraph 3(b)(xiii) of the Rules of Procedure. (In general, that jurisdiction is either the location of our principal office or of your address as shown in our Whois database. See Paragraphs 1 and 3(b)(xiii) of the Rules of Procedure for details.) If we receive such documentation within the ten (10) business day period, we will not implement the Administrative Panel's decision, and we will take no further action, until we receive (i) evidence satisfactory to us of a resolution between the parties; (ii) evidence satisfactory to us that your lawsuit has been dismissed or withdrawn; or (iii) a copy of an order from such court dismissing your lawsuit or ordering that you do not have the right to continue to use your domain name. 

5. All Other Disputes and Litigation. All other disputes between you and any party other than us regarding your domain name registration that are not brought pursuant to the mandatory administrative proceeding provisions of Paragraph 4 shall be resolved between you and such other party through any court, arbitration or other proceeding that may be available. 

6. Our Involvement in Disputes. We will not participate in any way in any dispute between you and any party other than us regarding the registration and use of your domain name. You shall not name us as a party or otherwise include us in any such proceeding. In the event that we are named as a party in any such proceeding, we reserve the right to raise any and all defenses deemed appropriate, and to take any other action necessary to defend ourselves. 

7. Maintaining the Status Quo. We will not cancel, transfer, activate, deactivate, or otherwise change the status of any domain name registration under this Policy except as provided in Paragraph 3 above. 

8. Transfers During a Dispute. 

a. Transfers of a Domain Name to a New Holder. You may not transfer your domain name registration to another holder (i) during a pending administrative proceeding brought pursuant to Paragraph 4 or for a period of fifteen (15) business days (as observed in the location of our principal place of business) after such proceeding is concluded; or (ii) during a pending court proceeding or arbitration commenced regarding your domain name unless the party to whom the domain name registration is being transferred agrees, in writing, to be bound by the decision of the court or arbitrator. We reserve the right to cancel any transfer of a domain name registration to another holder that is made in violation of this subparagraph. 

b. Changing Registrars. You may not transfer your domain name registration to another registrar during a pending administrative proceeding brought pursuant to Paragraph 4 or for a period of fifteen (15) business days (as observed in the location of our principal place of business) after such proceeding is concluded. You may transfer administration of your domain name registration to another registrar during a pending court action or arbitration, provided that the domain name you have registered with us shall continue to be subject to the proceedings commenced against you in accordance with the terms of this Policy. In the event that you transfer a domain name registration to us during the pendancy of a court action or arbitration, such dispute shall remain subject to the domain name dispute policy of the registrar from which the domain name registration was transferred. 

9. Policy Modifications. We reserve the right to modify this Policy at any time with the permission of ICANN. We will post our revised Policy at:

http://www.networksolutoins.com/en_US/legal/dispute-policy.html at least thirty (30) calendar days before it becomes effective. Unless this Policy has already been invoked by the submission of a complaint to a Provider, in which event the version of the Policy in effect at the time it was invoked will apply to you until the dispute is over, all such changes will be binding upon you with respect to any domain name registration dispute, whether the dispute arose before, on or after the effective date of our change. In the event that you object to a change in this Policy, your sole remedy is to cancel your domain name registration with us, provided that you will not be entitled to a refund of any fees you paid to us. The revised Policy will apply to you until you cancel your domain name registration. 


.vi – Virgin Islands

The agreement contains the following language:

6.1 The Applicant agrees that, if the registration of its domain name or any information relating to the registration is challenged by any third party, the Applicant will be subject to the provisions specified in the Dispute Resolution Policy. 

6.2 The Applicant agrees that the VI REGISTRY, in its sole discretion, may change or modify the Dispute Resolution Policy (located at  www.nic.vi/disp.html, incorporated by reference herein, at any time. The Applicant agrees that by maintaining the registration of a domain name after changes or modifications to the Dispute Policy become effective constitutes the Applicant's continued acceptance of these changes or modifications. The Applicant agrees that if the Applicant considers any such changes or modifications to be unacceptable, the Applicant may request that the domain name be deleted from the domain name database. 
The Dispute Resolution Policy is currently in final draft form. In the interim please consider RFC 1591 to be applicable, i.e. the VI REGISTRY is not proactive in acting as arbiter, but will supply all known contact details for a given Domain Name to a third party where a domain name dispute is alleged. The policy will follow most of the guidelines of the World Intellectual Property Organization's process, which may be found at 

wipo2.wipo.int/process/eng/processhome.html

.edu -- Education

It is believed that the agreement contains language identical to that for .us, since the registration contractor is the same.

.gov -- Government

No.

.mil – Military

No.

Question 71 :
How many such third party dispute resolution providers have jurisdiction.  Please list.

.as – American Samoa

Not applicable.

.gu – Guam

Not applicable.

.mp – Northern Mariana Islands

Not applicable.

.pr – Puerto Rico

Not applicable.

.um – US Minor Outlying Islands

Not applicable.

.us – United States

All ICANN-approved ADR providers.

.vi – Virgin Islands

Not yet specified.

.edu – Education

All ICANN-approved ADR providers.

.gov -- Government

Not applicable.

.mil – Military

Not applicable.

Question 72 :
What is the legal status of these third party dispute resolution service providers ?

.as – American Samoa

Not applicable.

.gu – Guam

Not applicable.

.mp – Northern Mariana Islands

Not applicable.

.pr – Puerto Rico

Not applicable.

.um – US Minor Outlying Islands

Not applicable.

.us – United States

Service providers are ICANN-approved.  Their legal status can only be determined from time to time, depending upon which service providers ICANN has on its approved list.

.vi – Virgin Islands

Not yet determined.

.edu – Education

Service providers are ICANN-approved.  Their legal status can only be determined from time to time, depending upon which service providers ICANN has on its approved list.

.gov -- Government

Not applicable.

.mil – Military

Not applicable.

Question 73 :
On which basis are these third parties’ authority founded ?

Examples : 
provision in domain name registration agreement, dispute resolution policy of ccTLD Registration Authority.

.as – American Samoa

Not applicable.

.gu – Guam

Not applicable.

.mp – Northern Mariana Islands

Not applicable.

.pr – Puerto Rico

Not applicable.

.um – US Minor Outlying Islands

Not applicable.

.us – United States

Provision in domain name registration agreement.

.vi – Virgin Islands

Provision in domain name registration agreement.

.edu -- Education

Provision in domain name registration agreement.

.gov -- Government

Not applicable.

.mil – Military

Not applicable.

Question 74 :
What is the (average) duration of such alternative dispute resolution procedure ?

.as – American Samoa

Not applicable.

.gu – Guam

Not applicable.

.mp – Northern Mariana Islands

Not applicable.

.pr – Puerto Rico

Not applicable.

.um – US Minor Outlying Islands

Not applicable.

.us – United States

I think this question would better be answered by the General Reporter, because it concerns ICANN dispute resolution, is so is beyond the scope of any particular national report.

.vi – Virgin Islands

Service provider not yet determined.

.edu -- Education

I think this question would better be answered by the General Reporter, because it concerns ICANN dispute resolution, is so is beyond the scope of any particular national report.

.gov -- Government

Not applicable.

.mil – Military

Not applicable.

Question 75 :
What kind of decisions can such third party dispute resolution service provider take ? Can they order :

· the transfer of the domain name ?

· the cancellation of the application for a domain name ?

· the cancellation of the domain name registration ?

· damages, and if so, to which extent (direct, indirect, …) ?

· what is the legal basis for such decisions (e.g. torts, contract, …) ?

These issues are really issues of the ICANN rules and so are, I believe more appropriate for treatment by the General Reporter.
· is the decision of such third party binding upon the parties ?


Various issues have arisen in caselaw in the United States


In Weber-Stephen Products Co., v. Armitage Hardware and Building Supply, Inc.,   SEQ CHAPTER \h \r 12000 WL 562470, 54 U.S.P.Q.2d 1766  (N.D.Ill, 2000.).  Plaintiff first initiated an ICANN dispute resolution proceeding with the WIPO Arbitration and Mediation Center and then filed suit while the ICANN proceeding was in progress.  The court interpreted the following language from the ICANN Rules as allowing the filing of a court case during ICANN proceeding:


18. Effect of Court Proceedings
(a) In the event of any legal proceedings initiated prior to or during an administrative proceeding in respect of a domain-name dispute that is the subject of the complaint, the Panel shall have the discretion to decide whether to suspend or terminate the administrative proceeding, or to proceed to a decision.
(b) In the event that a Party initiates any legal proceedings during the pendency of an administrative proceeding in respect of a domain-name dispute that is the subject of the complaint, it shall promptly notify the Panel and the Provider. See Paragraph 8 above.
It decided that these Rules outweighed any inference that the following language of the ICANN Policy forbade the initiation of court proceedings during ICANN administrative proceedings.

 SEQ CHAPTER \h \r 1The mandatory administrative proceeding requirements set forth in Paragraph 4 shall not prevent either you or the complainant from submitting the dispute to a court of competent jurisdiction for independent resolution before such mandatory administrative proceeding is commenced or after such proceeding is concluded.

[Emphasis added.]

The court decided:

 SEQ CHAPTER \h \r 1We conclude that this Court is not bound by the outcome of the ICANN administrative proceedings. But at this time we decline to determine the precise standard by which we would review the panel's decision, and what degree of deference (if any) we would give that decision. Neither the ICANN Policy nor its governing rules dictate to courts what weight should be given to a panel's decision, and the WIPO e-mail message stating that "a court may give appropriate weight to the Administrative Panel's decision" confirms the breadth of our discretion.

 Because both parties to this case have adequate avenues of recourse should they be unhappy with the administrative panel's imminent decision, we find no need to stay the pending ICANN administrative action. Instead, we hereby stay this case pending the outcome of those proceedings. It is so ordered.
  SEQ CHAPTER \h \r 1
In another case, Paccar, Inc. v. Telesan Technologies,115 F.Supp.2d 772 (E.D. Mich. 2000), Telesan has registered domain names that were variants on Paccar's trademarks.  The court gave some weight to the fact that a dispute resolution provider under the ICANN rules had already held for Paccar in a proceeding against a different party who had registered other variants on Paccar's trademarks.

Probably the most important effect of ICANN dispute resolution for American victims of cybersquatting is that it is an inexpensive way to put the burden of going forward with litigation on the cybersquatter.  If there is a clear case of cybersquatting, the American trademark owner will almost surely win in the ICANN proceeding.  The registry for .com, .net, or .org will then reregister the domain name in the name of the trademark owner.  At this point the position of the cybersquatter will be hopeless.  It could go to court and sue the trademark owner.  But the United States court would almost certainly give considerable weight to the ICANN decision.  And the trademark owner would certainly bring a counterclaim under the Trademark Act for cyberpiracy, trademark infringement, and trademark dilution.  Under the Trademark Act, the court has the discretion to award treble damages and attorney's fees to the trademark owner.  15 U.S.C. § 1117.  In addition, Rule 11 of the Federal Rules of Civil Procedure allows a judge to fine a lawyer who brings a frivolous legal claim on behalf of a client  Thus a cybersquatter who has lost in an ICANN proceeding would almost certainly be advised by its lawyer not to bring a proceeding in United States court.  Indeed I have not found any reported court case in which a loser in an ICANN proceeding concerning a domain name has brought a case concerning the same domain name in a United States court.

.as – American Samoa

While there is no relevant local caselaw in American Samoa, the courts there would follow the United States Federal caselaw.

.gu – Guam

While there is no relevant local caselaw in Guam, the courts there would follow the United States Federal caselaw.

.mp – Northern Mariana Islands

While there is no relevant local caselaw in American Samoa, the courts there would follow the United States Federal caselaw.

.pr – Puerto Rico

While there is no relevant local caselaw in Puerto Rico, the courts there would follow the United States Federal caselaw.

.um – US Minor Outlying Islands

While there is no relevant caselaw concerning the US Minor Outlying Islands, the courts would follow the United States Federal caselaw.

.us – United States

The Federal caselaw concerning gTLD's would govern issues concerning the .us domain if they arose in court.

.vi – Virgin Islands

While there is no relevant caselaw concerning the Virgin Islands, the courts would follow the United States Federal caselaw.

.edu -- Education

The Federal caselaw concerning gTLD's would govern issues concerning the .edu domain if they arose in court.

.gov -- Government

Not applicable.

.mil – Military

Not applicable.

Question 76 :
Please list the criteria put forward by the courts on the basis whereof infringement has been considered.



Examples :
registration / use in bad faith of a domain name, etc.

I assume this question is related to situations where domain name is actually used to sell goods or services and thus infringe a trademark, not merely registered and held by a "warehouser" or "cybersquatter."  (I have covered the situation where a mark is merely warehoused or "squatted upon" above.)  If a domain name is used to sell goods or services, a United States court would apply the provisions of the Trademark Act:  (1)  protecting registered and unregistered trademarks against infringement;  (2) protecting "famous" marks against "dilution"; and (3) protecting against "false designation of origin."

There are thousands of court opinions applying the Trademark Act.   For a full statement of the caselaw, one should refer to the two leading multi-volume treatises.  Both are looseleaf and regularly updated.  Jerome Gilson, Anne Gilson Lalonde, & Karen Green, Trademark Protection and Practice.  J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition.  Because courts applying common law trademark law typically use precedents interpreting the trademark act, the common law is essentially the same as the caselaw under the Trademark Act. (Exceptions are Trademark Act rules, not found in the common law, under which a trademark registered on the Principal Register has a "presumption of validity" and may obtained limited "incontestability" after five years of registration.) Restatement (Third) of Unfair Competition provides the best available summary of the common law of trademarks..

In addition to trademark law, a remedy may be available under the common law governing "passing off" and "reverse passing off," both of which are well summarized in Restatement (Third) of Unfair Competition.

The basic test is whether or not prospective customers are confused.  This may be shown directly, by testimony by customers who were in fact confused; by survey research using proper scientific techniques; or by considering a variety of factors.  The most widely accepted statement of factors to be weighed to determine the likelihood of customer confusion are the "Polaroid factors" enunciated in Polaroid Corp. v. Polarad Electronics Corp., 287 F.2d 492 (2d Cir.), cert. denied, 369 U.S. 820 (1961):

1.  The strength of plaintiff's mark;

2.  the degree of similarity between plaintiff's and defendant's marks;

3.  the proximity of the products or services;

4.  the likelihood that plaintiff will bridge the gap;

5.  evidence of actual confusion;

6.  defendant's good faith in adopting the mark;

7.  the quality of defendant's product or service;

8.  the sophistication of the buyers.

These are the factors enunciated by the Second Circuit Court of Appeals.  The Courts of Appeals for other Circuits either use the Polaroid factors or use very similar lists of factors.  

In considering the similarity between plaintiff's and defendants marks, the courts ignore the TLD and consider only the similarity of the second level domain name.  In Image Online Design, Inc. v. Core Ass'n, 120 F.Supp. 2d 870 (2000), the court noted:

The lack of trademark significance in a TLD is implicit in current trademark jurisprudence relating to the Internet. When analyzing potential trademark infringement, the Ninth Circuit and other courts have repeatedly found that trademark rights exist in the second level domain name in a website address. See e.g., Brookfield, 174 F.3d at 1055 (approving of the district court's comparison between a domain-name combination, moviebuff.com and a trademark, MovieBuff); Interstellar Starship Serv. Ltd. v. Epix, Inc., 184 F.3d 1107, 1110 (9th Cir.1999) ("epix.com" is, "for all intents and purposes, identical in terms of sight, sound, and meaning" to "EPIX."); Public Serv. Co. v. Nexus Energy Software, Inc., 36 F.Supp.2d 436 (D.Mass.1999) (finding "energyplace.com" and "Energy Place" to be virtually identical); Minnesota Mining & Mfg. Co. v. Taylor, 21 F.Supp.2d 1003, 1005 (D.Minn.1998) (deciding that "post-it.com" and "Post-It" were the same); Planned Parenthood Federation of America, Inc. v. Bucci, No. 97-0629, 1997 WL 133313, at *8 (S.D.N.Y.Mar.24, 1997) (concluding that "plannedparenthood.com" and "Planned Parenthood" were essentially identical).

Question 77 :
In case the conditions put forward by the courts are plus/minus the same criteria as proposed by WIPO in their paper “The Management of Internet Names and Addresses : Intellectual Property Issues”, dated April, 1999, please specify which elements are taken into account by the courts.
According to §13 of Annex IV to the WIPO Paper, the registration of a domain name shall be considered to be abusive when all of the following conditions are met:

(i)
the domain name is identical or misleadingly similar to a trade or service mark in which the complainant has rights;  and

(ii)
the holder of the domain name has no rights or legitimate interests in respect of the domain name;  and

(iii)
the domain name has been registered and is used in bad faith.

All of the WIPO Paper factors are among the "Polaroid factors" mentioned above.  But note that there are additional "Polaroid factors" not among the WIPO Paper factors.  Furthermore note that rather than applying the WIPO Paper's strictly formal test of whether or not all three conditions are met, United States courts apply a more flexible test in which each of the factors is given certain weight.  Thus if a domain name corresponds exactly to a trademark and is used for exactly the same kind of goods in the same market, the "Polaroid Factors" would call for a remedy even though there was perfect good faith on the part of the domain name registrant.  (Who, for instance, might not have known of an unregistered common-law trademark.)  

Question 78 :
Which elements are taken into account by the courts in order to evidence the registration and use of a domain name in bad faith ?  Please specify and give details / precedents under each criterion.

FYI : §14 of Annex IV to the WIPO Paper mentions the following criteria :

I have discussed registration in bad faith above in connection with "warehousing" and "cybersquatting."  In such cases remedies are available as indicated in that discussion.  

Generally there is a clear trademark violation if a registered trademark is used for the type of goods for which it is registered.  There is also a clear violation if defendant knowingly uses an unregistered trademark for the same type of goods as plaintiff is selling.   However, if the trademark is used only for a different type of goods, the court must determine if the defendant in fact acted in good faith as one of the Polaroid factors.

So I will consider the criteria under the hypothesis that the trademark (or service mark) was not registered on the Principle Register for the type of product sold by the defendant.

(i)
an offer to sell, rent or otherwise transfer the domain name to the owner of the trade or service mark, or to a competitor of the owner of the trade or service mark, for valuable consideration;  or

This would be considered under cybersquatting, discussed above.


(ii)
an attempt to attract, for financial gain, Internet users to the domain name holder’s website or other on-line location, by creating confusion with the trade or service mark of the complainant;  or

Intention to trade off the reputation of a trademark owner is considered bad faith.


(iii)
the registration of the domain name in order to prevent the owner of the trade or service mark from reflecting the mark in a corresponding domain name, provided that a pattern of such conduct has been established on the part of the domain name holder;  or

This would be considered under "cybersquatting" discussed above.


(iv)
the registration of the domain name in order to disrupt the business of a competitor.

This would be considered under cybersquatting discussed above.

Question 79 :
Is it possible to appeal against such decision ?

The losing party in any case in a Federal District court has the right to appeal from the Federal District Court to the United States Court of Appeals superior to the particular District Court in the judicial hierarchy.  The Court of Appeals hears appeals in three-judge panels.  The loser may ask the full bench of the particular Court of Appeals to reconsider the decision of the three-judge panel, but such requests are almost never granted.  The loser at the Court of Appeals level may petition the Supreme Court to take the case.  However, such petitions are granted only very rarely.  There is almost no chance that the Supreme Court will take a case involving a business dispute unless there are significant differences in appellate court interpretations of Federal law or there is an important Constitutional question.

The losing party in state court has a right to appeal.  The court system varies greatly from state to state.  More populous states have intermediate appellate courts.  Less populous states allow appeal directly to their supreme courts.  After exhausting remedies in the state courts, the losing party can seek review from the United States Supreme Court, but only of issues of issues of Federal law or the Federal Constitution.  There is almost no chance that the Supreme Court will take a case involving a business dispute unless there are significant differences in appellate court interpretations of Federal law or there is an important Constitutional question.

Question 80 :
Are there any specific requirements for foreign complainants / respondents ?

There are no specific requirements for foreign complainants.  With respect to foreign respondents, the venue rules, quoted above, are different, allowing suit against a foreign respondent in any Federal District Court.

12. Statistics

Question 81 :
Please specify the number (if any) of disputes relating to domain names, which are known to have occurred in your ccTLD.

No disputes are know to have occurred in any of the United States ccTLD's.  All of these TLD's are either unused (e.g., .um), little used (e.g. .gu), or rarely or never used used by business enterprises (.us).  A search of ICANN dispute resolution results does not turn up any involving a United States ccTLD.  

<http://www.icann.org/udrp/proceedings-list-name.htm>
There have, however, been numerous disputes in United States Courts (and in ICANN dispute resolution) concerning gTLD's and a few concerning other country's ccTLD's.  A search in Westlaw suggests that domain names have been mentioned in about 300 Federal cases and 16 state cases.  Some of these mentions may have been unrelated to domain name issues, for instance, "I was libeled by content on the domain named latestbigscandals.com."  However, a sampling of the cases suggests that a substantial majority of the cases indeed involve rights in domain names.  Because of the high cost of litigation in the United States, it is usually thought that only one out 100 disputes leads to filing a case in court, that perhaps only one in 20  of these goes to a final judgment. Judgments involving no interesting question of law are not published.  Thus the number of disputes involving domain names may well be hundreds or even thousands of times the number of reported decisions.

Question 82 :
Please indicate the occurrence of use of dispute resolution resulting in the use of the applicable dispute resolution policy.

The published decisions of ICANN dispute resolution providers show that the majority of ICANN dispute resolution procedures are brought by a United States business against the registrant of a .com, .net, or .org gTLD.  <http://www.icann.org/udrp/proceedings-list-name.htm>
Question 83 :
Please indicate the occurrence of use of dispute resolution resulting in a legal action initiated before the courts.

Above I have cited Weber-Stephen Products Co., v. Armitage Hardware and Building Supply, Inc.,   SEQ CHAPTER \h \r 12000 WL 562470, 54 U.S.P.Q.2d 1766  (N.D.Ill, 2000), in which   Plaintiff first initiated an ICANN dispute resolution proceeding with the WIPO Arbitration and Mediation and then brought a court case during the pendancy of the dispute resolution process.  I have not found any other cases involving dispute resolution proceedings.
Question 84 :
Please indicate the occurrence of use of other dispute resolution practices.

It is clear from the ICANN website that U.S. trademark owners make wide use of ICANN dispute resolution procedures.  I have seen no indication of the use of any other formal dispute resolution procedures.  Undoubtedly most disputes end in privately negotiated settlements.  But there is no easy way to measure the number of these.

Question 85 :
Please describe any other experiences of disputes in the ccTLD you consider to be important.

To repeat what I said with respect to the .us TLD in answer to Question 38:

The four level structure for registering businesses is extremely cumbersome, creating extremely long names subject to special hyphenization rules.  Users would have trouble remembering and typing these multilevel domain names.  As a result of this, businesses do not use the .us domain name.  Why would any sane business call a website, for instance, "amazon.seattle.wa.us, when it could call the website "amazon.com." The complete discouragement of business use caused by the four-level structure the .us domain has totally prevented intellectual property disputes concerning .us domains from arising.

Alternatives

Please give a summarised overview of the different (and, preferably, dissenting) opinions, put forward in case law, legal doctrine, governmental authorities, universities, etc. regarding the resolution of domain name conflicts and possible alternatives put forward in this respect.

Examples :


· first come, first served system should be applied without exception;

· freedom of speech;

· “cybersquatting is a business opportunity”;

· support of “anarchy” in this respect.

· full protection of trademark / trade name owners;

· personal / moral rights

· …

Please outline the different opinions and how they are dealt with in your country.

In the first part of the my report I suggested changes that could be made in the structure and operation of the .us domain.

Here, I will limit myself to discussing:  (1) changes to that could be made in the overall domain system and (2) changes that could be made in the dispute resolution system.

For marks registered in international domains, such as .com, .net, .org and the proposed future international domains, I think that registrants and would-be registrants should be required to arbitrate as a condition of registration.  The ICANN dispute resolution provisions are weak, since they do not prevent parties from going to court.

But, I think there are major problems that are inherent in the present registration system:  

The first is that of the contrast between the limited scope of trademarks and service marks and the unlimited scope of existing TLDs such as .com., .net, .org, and possible future TLD's such as .biz. The result is the creation of a shortage of domain names and artificial conflicts.  Two business engaged in entirely different lines of activity can coexist peacefully with two different trademarks.  But they cannot both use the same .com name.

The second problem is that of the very low limit on the number of gTLDs.  Karl Auerbach, the North American elected director of ICANN has suggested that up to a million TLDs should be allowed.  As long as there are very few gTLD's, the trademark problems will continue to exist.  But if there were TLDs such as "whiskey" and "manufacturing", the manufacturing consulting engineering firm, "Beam Technologies" (which now owns "beam.com") could register under beam.manufacturing and Jim Beam whiskey could register under beam.whiskey.

A solution to these problems could come in the registration of an unlimited number of TLD's consisting of generic words.  (See the discussion on Karl Auerbach's website, <http://www.cavebear.com>.  These would be registered automatically, with users registering at the second level.  This would bring domain name rules into accord with the rules of international and national trademark law, which do not allow protection of generic names.  The unfair advantage given by the ownership of generic second level domain names have led to court fights over ownership of such names, for instance the litigation over "sex.com" in Kremen v. Cohen, 2000 WL 1811403 (N.D.Cal. 2000).

Additional Comments & Remarks

Please list, if necessary, any remaining key points of attention that were not included in the questions which were raised in the present International Survey.  Please note that your remarks might be very important in drafting a second or additional version of this International Survey, broadening the scope and impact our joint project might have.

The survey is an excellent one.  I have no additions to suggest. 
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